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SYSTEM
OF
MORAL PHILOSOPHY.

BOOK II. CHAP. IX.

Concerning CoNTRACTS or COVENANTS,

CoNTRACT is  the confent of two or more in 4 conrat
« the fame defign, mutually exprefled with a  ***
“ view to conftitute or abolith fome right or
« obligation.” We have already feen the neceflity of
frequent tranflations of property by confent of the pro-
prietor, and of a conftant, focial intercourfe of offices
among men in giving mutual affiftance. The law of
nature requires and obliges us all to be ready volun-
tarily to doall kind offices in our power,and every good
man is thus difpofed; and yet exprefs contraéts about
them are neceflary among the beft of men.

For tho’ men are obliged to focial offices, yet they e s of
are not bound, except humanity to the indigent re- "
quires it, to give their goods or labours to others. for
nothing. Such obligation would have all the bad ef-
feéts of a community of goods. The wealthy need
more frequently the labours of the indigent, and the
indigent muft be fupported by the compenfations they
get for them. There muft be mutual agreements a-
bout thefe things. |

Vou. IL A
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Boox II.

CoNTrACTS and COVENANTS.
Again fuppofe the very beft difpofitions in my

v~ neighbours toward me, and toward each other; yet I

cannot take my meafures in dependance on their aflif-
tance, without a previous contra¢t. I muft know their
leifure hours, the fervices they can do me confiftent-
ly with their other duties of life; and they muft know
how far I can fupply their wants, and affift them in
their nced, otherways they mutt concere their affairs
with others who can anfwer their neceflities. The
reafons therefore which fhew the neceflity of a focial
life, fhew alfo the neceflity of contradls, and the obli-
gation of faithfully obferving them.

Tle gromds of  Some more immediate pr1nc1ples in our nature firft

ol ligation.

fuggeft our obligation. Nature has given us the faga-~-
city to contrive means by {peech, or founds appointed
to be the {igns of thoughts, to communicate our fen-
timents, def igns, and mchnatlons to others, and has
made us prone to communicate them by a natural o~

‘pennefs of mind, till fome experience of inconveni--

ence from too much opennefs reftrain us; we have al-
fo an immediate natural approbation of this difpofi--
tion; and a yet higher approbation of a ftedfaft vera--
city ard eandour in {peech, whether we are relating
f.&1s, or afluring others of our defigns and intentions;.
and ou the other hand have a natural immediate dif~
lie ~f a felfifh fullen dark tacicurniy, and a yet high--
er 'apprebation of falfhood and infincerity in narra--
tions, cr rrofeflions of our intentions or engagements,,
and of all intentions of decciving others, and difap--
pointing them of what by our {pecch we caufed them




ConTrACTS and COVENANTS.. 3

to cxpe& from us. Such conduét alfo appears plainly cyup. .
injurious and affronting to our fellows, who have a\L~~U
natural defire to know the truth, and an averfion to
error and deception; and who from our focial con-
ftitution have a claim upon us that we fhall not dif-
appoint the hopes we have given them about any of-
fices we undertake for them. Thefe parts of our con-
fticution more immediately fuggeft our obligation to
faith in contracts,and the moral turpitude of violating
them.

The violation of contra&s on thls account, is plain- The gl of vk |
ly a greater crime, than refufing a like unpromifed of-’ e -
fice of humanity which is in our power, when other
circumftances are equal. 'The later thews indeed a
want of the proper degree of focial difpofitions, but
caufes no new detriment in life. But infidelity in a
contra¢t offends alfo againft a ftrong moral feeling in
our hearts, and difconcerts. the meafures of others,
who in dependance on the contraét may have omirtted
to provide the affiftance they might otherways have
obtained. Suchbreaches of faith, were they frequent
in fociety, muft deftroy all focial commerce.

II. Tho' men are’on all occafions obliged to a& g
the humane prudent part toward others, and not to
grafp at unreafonable advantages from their rath or
weak engagements ; yet fo great is the ncceflity of
maintaining faith in contra&s and the detriment to
fociety from diminifhing it, by allowing many evafi-
ons and inextricable difputes about contraéts; that in
all macters of commerce about which men are valid

A 2



4 ConTrAacTS and COVENANTS.

Boox I1. difpofers, whatever contracts we make, not induced by

\~“"\Uany fraud or error in the known and profefled conditi-

onsor unjuft violence, we are obliged to obferve and ful-

fil, tho’ we have contraéted imprudently for our ownin-

tereft, or even contrary to fome imperfect obligations

toward others. The other party acquires an external

right, with which we are obliged to comply when itis

infifted on; tho’ he is acting againft humanity and real

juftice in infifting upon it. To fuch cafes the common

maxim *is applicable, that “many things which ought

“ not to have been done, yet when done, are obliga-
¢ tory.”. | -

emiyreve.This rule holds generally in all matters of com-

e merce T committed to human prudence, in all alien-

able rights, in fuch actions or performances as are not

diretly impious roward God, nor oppofite to fome

perfect right of another, nor to fome fpecial law prohi-

biting our tranfactions about them: contracts in which

men {in againft fome general law may be obligatory ;

or {uch as are againft the interefts of their friends or

families, where their right is only imperfect: fuch con- '

traés too muft likewife be of fome detriment to the
publick. But the allowing men to recede from all im-
prudent contraéts would be of far greater detriment,
as it would obftru@ all commerce, or occafion innu-

crable inextricable debates. Whoever repented of
a bargain, could always plead the imprudence of it,

® Plurima fieri non debent, quac facla
valent. Sacultas dans validitatemraltui, more than.
+ Herr moral writers regard chiefly the I the prudence of what is done._
moral power, or right of adminiftration or |.

managing fuch matters : the principium vel”

b o —
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CoNTRrRACTS and COVENANTS. ‘5

the lofs his friends or family would fuftain, its oppofi- Cuar. 9.
tion to the general command of providing for our~"¥"\J
own, and to our obligations of humanity. All nations

appear fenfible of this, by confirming imprudent con-'

tralts about matters of commerce, and feldom allow-

ing redrefs, except where the inequality or the lofs fuf-

tained by one party is very great and manifeft.

HI. The law of nature as. well as civil laws diftin: 1o formsop
guith three forms of {peaking about our future adti- 758 <=
ons or preftations. 1. A bare declaring our prefent‘ preliug our
intention or purpofe: this produces no obllgatlon One
indeed may be cenfured as inconftant who often chan--
ges without caufe.

2. The fecond is. when we promife fomething for meret pro.
the advantage of another, expeéting his dependence™"
on our promife,and yet not defigning to convey to hime
any right to compel us to obferve it. Such promifes.
are well known to.be conditional, upon the good. be-
haviour of the perfon to whom they are made, even
when this 1s not exprefled; and. we are underftood to-
referve to ourfelves the right of judging of his beha--
viour. Receding from fuch promifes without a juft
caufe, is very faulty in point of veracity, and muft be
highly difapproved by every honeft heart on that ve-
ry account, as well as the cruelty and inhumanity.
fometimes difplayed in. defeating the juft hopes we
had raifed by another’s dependence on our veracity..

"This confideration fhould make men both cautious:
of promifing inconfiderately, and religioufly careful
~not to depart. from. their promifes without fuffici-- -
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ConTrAacTS and COVENANTS.

+  Boox II ent caufe, fuch as muft juftify them to every honeft
U Y~Uman. But when one departs from fuch a promife,

Derfed con-
trafls.

&hat figns bind-

ing.

Tacit conventi-

ons.

the other party has no other perfect right than to

demand compenfation of any damage he fuftained by

taking his meafures in dependence on the promife ;

fubmitting it to arbitration whether his deportment
gave juft caufe of departing from the promife, or not;

and whether his meafures taken in confequence of it .

were juftifiable. Ifheisjuftified by proper arbitrators,
he has a perfeét right to be indemnified; but cannot,
even fo, compel the performance of the promife.

3. The third form is a perfect contract or promife,
not only binding in point of veracity and confcience,
but conferring a perfet right to another.

IV. In contrals ’tis by one’s own confent that we
deem him obliged. And he is juftly deemed to con-
fent who ufes the figns which commonly import con-
fent. No exception can be allowed upon any alledged
fecret diffent or different intention hot imparted to
others*, or upon any roving of mind or inadvertence
alledged while he was uﬁnfr {uch figns as declared his
confent; otherways all contrads might be eluded by
fuch pretences, which could not be “confuted.

Words or writing declare our confent moft diftin&-
ly, but it may alfo ‘e declared abundantly by any o-

. ther figns previoufly agrced upon by the parties as

evidences of confept. When any fign is agreed upon
and ufed with that profefled defign, 'tis an exprefs
contrac. But there are alfo certain actions which in

* De non apparentibus ct non exiflentibus idem eft judicium,




- —

-

CoNTRACTS and COVENANTS, 9

their own nature import a confent to covenants or Cy.p., 9.
conditions propofed. Thus if certain advantages are\ v~
offered to fuch only as fubje& themfelves to certain.
engagements or obligations ; he who aflumes thefe:
advantages which he could not claim except upon the
offer made, is juftly deemed to have fubjected himfelf
to the conditions or obligations expected by the other-
party. So when one aéts what no reafonable man would
do without confenting to certain articles, or what is:
univerfally taken for a confent to them, he s juftly re-
puted to have confented to them. Thefe are tacit:
eontracts or conventions. 'The obligation of fuch fig--
nificant actions may indeed always be prevented by
exprefs premonition of all concerned, to the contra--
ry. - And in this the tacit contrads differ from the
quafi-contrallus, or the obligatio quafi ex contralu of”
the civilians. In thefe later the obligation is founded
in fome obvious maxims:of juftice, upon fome a&ion:
of the perfon obliged, or his deriving to himfelf fome-
advantage at the expence of others who neither in--
tended to be at fuch expence gratuitoully, nor were -
obliged to1t. No premonition or remonftrance will:
free a man from thefe obligations, of which hereaf--
ter. But in tacit contracts the obligation arifes only
from confent, which is as naturally intimated by acti- -
on, as it could be by words; and therefore an exprefs
previous ceclaration to the contrary may take away all.
caufe of prefuming upon confent. -

Examples will beft explain both. When lands are Examptes o

17 . them.

offcred only to fuch as are willing to fettle in a colony
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Boox IT. upon certain conditions of civil fubJe&10n~ one who
L~V \Utakes pofleflion of fuch lands, is deemed to confent
to the conditions. A foreigner fettling with us, and
fharing the proteétion of our laws and polity, tacitly
confents to be fubject to fuch of our laws as oblige
foreigners, ‘and to our courts of juftice. An heir pof-
{efling an eftate fubjected by the anceftor to this con-
dition that all who enjoy it fhall be fubjeét to fuch po-
lity and laws, tacitly confents to this {ubje&ion. If
he previoufly declares againft this fubjection, he is
not bound by it; but the ftate may perhaps juftly pre-
vent his poflefling thefe lands, as it would prevent the
refidence of a foreigner who previoufly refufed fub-
jection to our laws. Addrefling fpeech to another im-
ports a convention of fpeaking according to our fenti-
ments, and ufing words in their cuftomary fenfe; o-
therways the a&tion would be foolifh. But timely pre-
monition that the fpeaker only pronounces abfurd pro-
~ pofitions as examples in logick, would prevent the
obligation: thefe are tacit conventions. But an heir
poflefling an inheritance, or an executor the perfonal
eftate, are * lyable to pay the debts and legacies which
affe& the eftate, and no premonition of the heir or
executor can prevent this obligation which they fay

arifes quafi ex contrallu.
et V. From the nature of property and the ways of
want of reefor. conveying it, it may often happen that men become

* In thecivil law the obligation of the
Leir to pay debts s not called a gua/i-con-
traftus, but he is fuppofed by a Ao juris
the fame perfon with the deceafed. This

isa fubtdty of law ; the natural reafon of
obhgatlon is the fame as that to pay lega-
cies, which they fay arifes qua/i ex con-
tracta,
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proprietors before they have knowledge of the value Cuar. 9.
of their goods, or the ufe of reafon to manage them. v\
"T'is plainly for the good of fuch, and for the publick
intereft too, that fuch perfons be kept from the difpo-

{al of their goods, or entering into any important con- -
trads, till they atrain to fome tolerable knowledge
of human affairs. Men difordered in their reafon by
{icknefs, or madnefs, are in the fame cafe. On the o-
ther hand ’tis plainly unjuft to reftrain men of fuffi-
cient wifdom from the exercife of the duties of life,
and the enjoyment of their property. Men attain to
maturity at very different ages. Before civil laws, the
maturity of reafon, when any difpute arofe upon this
exception againft a contraé, could be determined on-
ly by the arbitration of {fuch who knew the ordinary
condu¢t of the perfon at the time of the contract. By
the law of nature one is obliged by any equitable con-
tract he entered into at any age, provided he knew
what he was doing. But to prevent frauds and vexa-
tious tryals about the maturity of reafon, which too
mutft at {everal times be determined as to the {fame
perfon according to the different fubjects about which
young people may have occafion to tranfac, and that
men may have at laft fome fecurity againft the inex-
tricable exceptions about the mature reafon of the
perfons they have to deal with, 'tis abfolutely necef-
fary that in civil fociety fome pofitive law fhould fix
a certain age in a prudent medium, fo as to admitas
few as poflible to manage their affairs before matu-

rity of reafon, and yet exclude as few as may be afcer
Vou. IL
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Boox IL they haveattained it. The exception of a phrenzy is
w~v~umore eafily determined by arbitracors or judges.

Miuority.

"The Roman law about minors, now partly received
over Europe, had great conveniencies. ‘To the age of
fourteen compleat in males, and twelve in females,
they acted nothing validly. Tutors acted in their
names. After thefe years the minor aéed, but no-
thing was obligatory, without the confent of curators,
until he had compleated his twenty-firft year. In ear-
lier times this term was dclayed to the twenty-fifch
year. In this period a minor was made acquainted
with his affairs, as the curator could not aé& without
him, and he might be a check upon any fraudulent
defign if he had attained to any wifdom ; while the fu-
perior prudence of the curator prevcnted the minor
from hurting himfelf. The law to prevent the frauds
minors are expofed to, gave them leave to recede from,
any contract entered into without confent of cura-
tors before maturity, tho’ they might be obligatory
in confcience, and are fo always where there is no ini-

" quity in them, and the minor knew what he was do-

ing at the time of contrating. After the twenty-firft
year compleated, they were capable alone of all le-
gal adtion, except finally difcharging their curators;
for doing this validly they were allowed the furthcr
experience of four years.
But as a minor thould not be injured by 1mprudent:
* contradls; fo he is obliged, after coming of age, ta
let no man fuffer by any cquu:able contrad entered in-

to with him during his minority, out of real kindnefs
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or confidence of his integrity, without any fraudulent cy,». 5.
defign, even tho’ civil courts do not confirm fuch con-\~v~u
tradts. And courts of equity always fuftain whatever :
was prudently advanced for the maintenance or edu-
cation of a minor in the abfence of his parents, or cu-
rators, as a juft debt upon him.

"Tis pleafant to obferve how thofe authors who
paint out our nature as a compound of fenfuality, fel-
fithnefs, and cunning, forget themfelves on this fub-
ject in their defcriptions of youth when the natural
temper is lefs difguifed than in the fubfequent parts of
life. "Tis made up of many keen inconftant paflions,
many | of them generous; "tis fond of prefent pleafure;
but ’tis alfo profufely kind and liberal to favourites ;
carelefs about diftant interefts of its own; full of con-
fidence in others; ftudious of praife for kindnefs and
generofity; prone to friendfhips, and void of fufpicion. -

VI. The contraéts of fuch as are manifeftly difor- pruennes.
dered in their reafon by drunkennefs, are not obliga-
tory, as 'tis fraudulent in one to entice them into con-

tra&ts during fuch diforder. ¥ my diforder was not
known to others, I am plainly obliged to compenfate
any damage occafioned by my contracing, tho' I am
not bound by it. A diforder I have culpably brought
on myfelf can never free me from this obligation;
tho' it may from that of a contraét. Men are not ob-
liged to preferve themfelves always in a capacity for
contracting with others, otherways they thould never
fall afleep. But they fhould always prevent their do-
ing hurt to others, and take precautions againft any

B 2
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Boox ILthing in their condué& that may be injurious. If they
w~~\do not, they are bound to make full compenfation.
punal wnfee VII, To the validity of contraéts mutual confent

“’is neceflary ; and that even in donations, as well as
other tranflations of right. In donations indeed the
confent of the receiver 1s eafily prefumed; and yet if
he accepts not, the propertyis not altered. The pro-
prietors can fufpend their conveyances upon any law-
ful conditions or contingencies they pleafe. Prefent
acceptation is not always neceflary; as in legacies to
perfons abfent; and in all conveyances to infants. No
man indeed acquires property againft his will, or un-
till he confents to it; but the granter may order the
property to remain in fufpenfe till it can be accepted
by the grantee; or may commit the goods to truftees
till the grantee fthews his will to accept them. Goods
may thus be preferved in fufpenfe for the benefit of
perfons unborn.

All this is very intelligible if we remember that pro-
perty is not a phyfical quality; and thatall intended
in this do¢trine 1s this, * that fuch management of
goods is humane to individuals, and confiftent with,
nay conducive to the good of fociety; and that a dif-
ferent conduct would be inhuman toward the gran-
tees, or the perfons coneerned for them, and hurtful
tofociety. If property were a phyfical quality, it muft
indced-have a prefent fubject.

» If the child when come to maturity declines to ac-
cept, no man can force him to it; the goods remain
# See the preceding cha.p. § 3.
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with the granter, or fuch as have a right to fucceed to Cuar. .
him. But from the fure profpe¢t we have that valu-\~v~u
able grants will be accepted, we ufually call the gran-
tees proprietors, as foon as the conveyance is com-
pleated.
- VIILIncontraéts madeupona condition thereis no ob- Dfi of sk
ligation unlefs the condition exifts. A condition s pro- ‘
perly ¢ forhe event, now uncertain, upon the exiftence -
¢ of which the force of the contrat is fufpended.”
And ’tis always diftin¢t from the mutual preftations
ftipulated, and from the confent of the parties. In
the Civil law a condition is an event which has not yet
happened. If the event exifted at the time of the con-
tract, tho’ unknown to the parties, the contraét was
called abfolute. If it was then impoflible, there was
no contract. 'This needlefs diftinétion was of no mo-
ment in contradts, tho’ it made a great difference in
conditional legacies, and inhericances. If the hieir dicd
before the exiftence of the condition, tho’ it after-
wards exifted, the eftate paffed from his family to a-
nother. If it exifted before his death, tho’ it was un-
known, the eftate continued in his family. Thefe are.
unreafonable fubtlues.

Thefe conditions alone can affect che obligation of
a contrac which are either exprefled in the contradt
as conditions, or which are underftood as {uch from'
the nature of the affair by all men of underftanding ;
or fach events as one party aflerted to another and un-
dertook for the exiftence of them in the tranfa&ion;
which confequently the other party may be prefumed:
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to have made the condition of his confenting. 'T'o
allow exceptions againft contraéts from the non-exi-
ftence of any event or circumftance which one of the
parties alledges he fecretly had in view, while fuch
things are not commonly expeéted or underftood as
conditions in fuch tranfactions, would make all con-
tradts uncertain,

In many of our common promifes and contrads
many conditions are univerfally underftood to be ad-
jected tho' they are not exprefled; this all men of fenfe
conclude from the nature and importance of the mat-
ter we are employed about. - Thus if one promifed his
afliftance to-morrow to his friend in any common bu-
finefs, this condition is always underftood ¢ provided
« he continues in health, and no calamity befals his
¢ own family or friends, in which his aid may be of in-
« comparably greater confequence than the afliftance
« promifed.” Should a man’s own houfe take fire, or
any great diftrefs befal his family, he is free from the
obligation. Inlike manner when one promifes impli-
citly at the defire of another to grant him a requeft
he has not yet exprefled, ’tis always underftood, “ pro-
¢ vided the granting it be lawful, not contrary to pi-
« ety, or any right of another; provided the favour re-

¢ quefted be one of thefe friendly offices which a good

“ man can reafonably ask of his friend.” If it have
not thefe qualities, there fhall be no obligation.

IX. He who miftook the very object of the con-
tract, or was deceived in thefe qualities for which fuch
goods are commonly valued and defired, is not obli-
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ged by the contraé&t. He bargained for different things cuas. o.
from thofe obtruded upon him. He fhould reftore or' vV

compenfate whatever he received on account of the
contrac from which he now recedes. Whenone’s own
folly or negligence occafioned the miftake, by expec-
ting fuch qualities as are not ufually expected in fuch
goods and for which the other did not undertake, he
is bound by the contraét; otherways all contraéts
might be eluded upon pretence of difappointment in
fome fuch fecret hopes. If the miftake or deception
has only been about the current value or mercat price,
or about fome fa& quite foreign to the prefent fub-
je& of the bargain, without any fraud of the party I
deal with, I am bound; but have in the former cafe
a perfet claim to have the price lowered to the cur-
rent value; and in the later, have a claim in humani-
ty, when I can fhew that I was led into the contra& by

" miftake, to be freed from it, if it occafions no lofs to

the other party; or if I am willing to compenfate it.
But this I can feldom infift on as a perfeét right.
In all contracts good men fhould ufe all poflible
candour in difcovering the qualities and circumftan-
ces which raife or lower the values of the goods; and
are bound to reftore where too much is received, or
add where too little was given. 'This condu¢t tho’ not
Yery common, is neceflary to fatisfy an honeft heart.

~ "Tis alfo our duty to releafe others from inconvenient

bargains upon receiving compenfation of any lofs we
fuftain by the difappointment. In all thefe affairs 'tis
of great ufe to examine well the feelings of our own

Obligation to
fiucerity.
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hearts, and to confider how we fhould like fuch con-
dué@ toward ourfelves as we are intending toward o-
thers *. 'This prepares the heart for an impartial dif-
cernment of what is juft and honourable, and what
not, by making the felfith paflions operate a little on
the other fide. - And thus the moral faculty fhall be
freed from their byafs and their fophiftry, and all hu-
mane fentiments in favour of the other party fhall oc-
cur to us. There cannot be a more ufeful piece of felf-
difcipline in all our dealings with others.

X. Thenext clafs of exceptions from the obliga-
tions of contraéts are thofe from unjuft force and fear.
Fear affecting contraéts is of two forts; fometimes we
intend by 1t a fufpicion that after we have performed
on our part, the other party will decline his part. In
this cafe 'tis plain that he who contraéts with one who
difregards avowedly all faith and honefty,without hav-
ing proper means to compel him, acts very imprudent-

ly, and yet the contraét is not void. Where there is juft

ground for this fufpicion, one has a right to defer per-
forming on his part, till the other either performs his
part firft, or gives fuflicient fecurity for it. 'When he

* Matth, vii. 12. This excellent rule
is miftaken by fome authors, who without
acknowledging any prior principle of mo-
ral reafoning, or any inward immediate
talte of action, would make this propofiti-
on an axiom whence they would deduce
all rules of condu@. ’Tis not ufeful this
way. A mifer defires an exorbitant price
when he fells: he’s not obliged to give it
when he buys. A lewd perfon defires that
others fhould yicld to bis folicitations :

fhould he therefore yield to the folicitati-
ons of others ? The perfon indi&ted withes
to be abfolved tho’ he is guilty. Isit there-
fore his duty, were he fitting in Judgmcm,
to abfolve the guilty? The axiom needs
thefe two limitations, 1. that the defire be
juft,and again that circom{tances be equal,
The former muft prefuppofe the rules of
jultice previoufly known : they cannot
therefore be inferences from this axiom,
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does either, a good man fhould obferve his contract Csar.g.

with him were he the worft of mankind. ‘ Y\
No tenet can be of more horrid confequence than Fais Higate-

this, that ¢ bad men have no valid rights, or that goodzor}"a"f‘f:.. o

“ men are under no obligations to them,” whether

they are deemed bad on account of pradtices, or of

opinions we may call herefies. The laws of God and

nature bind us to confult the happinefs even of the

worft of men as far as it confifts with that of the more

ufeful members of the great fyftem, and to do them

all good offices which do not incourage them in their

vices. 'To obferve lawful covenants voluntarily ente-

red into with them is fo far from encouraging their

vices that it has the contrary tendency. It fhews them

the beauty of integrity, and its ufefulnefs even to

themfelves. - 'The contrary praétice gives them an ex-

ample of injuftice, and provokes them to it. * They

conclude that there is no honefty; that all pretences

to it are hypocrify ; that their own infamy is unjuft,

. fince others are no better. 'The moral charaéers of

men are not unalterable ; fome who were once diftin-
guifhed in wickednefs have become eminent in virtue:
no man is unworthy of our care. -
Again, how dangerous muft this tenet be while it
is fo hard to judge of the moral goodnefs of others,
and men are fo frequently led by prejudice and parcy-
zeal into the moft unfavourable opinions of the beft
of men, and then by this tenet they are doomed by us
to have loftall the rights of mankind. None are free

from all faults. And how fhall we fix that degree of

Vor.II. . C
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Boox II. vice which forfeits the common rights of men, or
VU makes them incapable of acquiring any. This tenet
cannot take place even againft fuch as avowedly dif-
regard all laws of God and nature. Even fuch men
forfeit only thofe rights the denying ornon-obfervance
of which is nece{Tary for the fafety of others againft
their injuftice and violence, as we fhall fhew here-
after.
st e, XL Another fpecies of fear affecting contradts is
ned by one of e when one 1s moved to contraét or promlfc by fome evil
B ¥ ” threatened if he do not.

Here 1. If I contract with any honeft man for his
afliftanceagainftany evil unjuftly threatened bya third
perfon; ;the contradt is obligatory: the aid given againft
fuch dangers deferves compenfation, as well as any
other fervice.

2. If the dread of fome great evil unjuftly threate-
ned by one, compels me to contract with a third per-
fon notin concert with him who compels me, and un-
apprized of my being compelled : the contraét feems.
void when I can make proof that this dread alone cn-
‘gaged me to it ; f{ince it had not that free confent
which feems neceflary in contraéts. And yet I am
plainly obliged to compenfate all loffes any innocent
man has fuftained by my means, in order to fecure me
from danger.

3. Contraéts to which one is compelled by fear upon
the juft fentence of a judge, are painly valid, fince the
fentence is juft. An external right often attends the
fentences of judges which are not juft, and men out’
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. of duty to the ftate or civil conftitution, to which they Cuar. o
- have fubjeéted themfelves, may be obliged to com-W\)
ply with them, when no peaceable means can prevail
with the other party to remit his external claim, asic
becomes a truly good man to do.
4. In cafes where the perfon with whom I make the  Rigis vaiia
contra& has extorted it by his own unjuft violence, a fus"
diftinction muft be made between ¢ violence really un-
“ juft, yet upon fuch fpecies of reafons as may impofe
¢ upon men whofe general purpofe of life is to a&
¢ juftly;” and that “ violence which is ufed without
« any fhew of right by men who openly renounce all
“ regard to the focial laws of mankind.” The former
fort of unjuft violence at leaft, muft ever be on one
fide in all the folemn wars of nations, and in all civil
wars: and fometimes there is unjuft violence of the la-
ter fort even in thefe publick wars. More frequently
indeed there are even on the unjuft fide in publick
wars fuch fpecious pretences, as through the fecret in-
fluence of the paflions of ambition, zeal for one’s own
{ide, or defires of advantages, may impofe upon men
to believe their caufe to be juft: and many in lower
ftations upon the unjuft fide are under invincible i 1gno-
“ rance of the injuftice. The fide which is really unjuft,
cannot by violence obtain any perfect right which they
can ufe with a good confcience: what is taken ought
to be reftored, and the promifes or contraéts extorted
fhould be remitted again. And yet where there are
{uch fpecious reafons on their {ide, there is an exter-

nal right acquired by treaties obtained. 'The other
C:2 |
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Boox 1L fide are under an obligation, out of regard to the ge-
v~ neral intereft of mankind, not to violate fuch treaties, -
tho’ very difadvantageous to themfelves and natural-
ly iniquitous; atleaft, while they are not quite incon-
fiftent with their liberty, independency, and enjoy-
ment of the grand rights of mankind, for fecuring
of which all thefe laws of nature are conflituted : un-
lefs they can prevail upon the vi¢torious fide to re-
leafe them from their covenants, they ave bound by,
them. Some extraordinary pleas of neceflity may make
juft exceptions from any general rules which can be
found out in thofe matters. Of thefe hereafter.
reuwsarae T he grand reafon of our-obligation by fuch treaties.
frt yeally unjuft, is this, that if they were held as of no
effect, if the exception of the unjuft violenee by which
they were extorted were {uftained, no treaty could
have any effe&t to put an end to wars. They muft be
ended only by the ruin or entire {lavery of one fide, as
each fide would have this exception of unjuft force to
renew hoftilities upon againft the treaty, whenever
they inclined. 'Thisexception therefore is always un-
derftood as precluded in publick treaties of peace.
i e 5+ BUt Where violence is avowedly unjuft, without
for piraes an? gy fuch colours of night as could impofe upon a good
" man, which fometimes has been the cafe in publick
wars; or when perfons by the courfe of life they betake
themfelves to, renounce all regards to law and juftice,
as bands of pirates and robbers; the cafe is very diffe-
rent. Such perfons by the whole tenor of their lives
feem to abdicate all rights and: claims founded on the



The NaTuRE of CONTRACTS. S 2

focial law of nature; as they directly and avowedly op- Cuae. 9.
pofe the whole foundation and end of chat law, the\/ Y\
happinefs of mankind. The publick intereft, theend
of all law, requires' that fueh avowed enemies of all
fhould be deftroyed, and fhould hold no benefit by
thofe laws, which.they renounce in this very at of ex--
torting promifes by unjuft violence. 'The non-obfer-
vance of fuch promifes. cannot hurt fociety ; but the
obfervance may, as it puts good men more in the
power of fuch montfters, and makes this monftrous life
more advantageous and inviting. If none regarded
fuch promifes, they would not be extortedi. Robbers

- would expeét no more than their prefent fpoils. Can
one be under obligation in the ufe of fpeech to fuch
as renounce all right and obligation? Sure fuch ma» |
nifeft renunciation may. releafe-from the alledged ta-
cit convention in the ufe of fpeech.  When one al-
lows me to fpeak without exprefling my own fentis
ments, I may do fo withouta faulr, as the hearer has
relinquithed his right. As rights are acquired in tacit
contraéts, and the guafi-contratus, by action; rights
alfo may be renounced and abdicated by ation, or for-
feited by it, whether the agent directly intended i it, or
not.

We owe indeed good-will to the worftof men, and 7, iy
fhould do them fuch good offices as confift with the ™ fo wivers
publick good. But pirates and robhers, or fuch, as’
~ fhew the fame fpiric in higher ftations or offices, are .
the avowed enemies of mankind. We fhould defire
their reformation, and avoid ufelefs cruelues toward
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them when theyareinour power. But ourregard to the

U general intereft muft recommend to us all the neceffa-

When they have
a rigot by con-

trals.

ry means of putting a ftop to fuch a courfe of life, and
to prevent their reaping any advantage by fuch avow-
ed hoftility to mankind, and abdication of all laws,

If indeed we have contracted with fuch perfons
without compulfion in the ordinary matters of com-
merce, we are faulty in maintaining commerce with
them; and civil laws juftly refufe them any action u-
pon fuch contra@s: but yet unlefs we are prohibited
by the laws of our country, we fhould obferve our con-
tra&, or reftore whatever we have received. In thefe
aéts no force was fuppofed, and by our voluntarily con-
tracting with fuch men when we knew their charac-
ters, we feem to have tacitly renounced that exception
founded upon the general tenor of their lives.

If fuch perfons thew any dlfpoﬁtlon to reform, and
return to a focial life, as tis poflible for the worlt to
amend; whatever a ftate or community has volunta-
rily promifed to them without immediate compulfi-

~on, fhould be religioufly executed as to their impuni-

ty, or retaining their prefent pofleflions, fince in a vo-
luntary treaty with them the exception which arifes
from their courfe of life is tacitly renounced. "Tis
foolith indeed to truft their bare promifes. But if
they offer real fecurities by firft furrendering arms,
fhips of force, or forts, in which their ftrength confif-
ted, a treaty fecuring to them impunity may be fome-
times the wifcft method of preventing future mifchiefs
without effufion of blood. Granting fuch men im-
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punity, and the enjoyment of their {poils, has of it- Cuap. o.
{elf a bad tendency, and muft move our indignation ;\ VU
but there may fometimes be potent reafons to juftify
it, and then compenfaton fthould be made out of the
goods of the community to fuch private perfons as for
publick reafons are thus precluded from claiming it
from thofe who injured them. ,
XIL To the validity of a contract 'tis neceffary that ;.. .,
the matter of it be poflible. We call that naturally e neer nine

ral and moral.

N

poflible which we can get accomplifhed when we in-
cline, by ourfelves or others. And that is called mo-
rally poflible which no law prohibits.*

As to the exception againft contraéts from natu-
ral impoflibility ; if what feemed poflible when we
contraéted, becomes or appears afterwards to be im-
poflible, we cannot be bound to it; but whatever was
given to us or performed on account of it fhould be
reftored or.compenfated. ‘When one knew at firft the
impoflibility of his part,or defignedly afterwards made
it impoflible, but fraudulently engaged the other to
perform his part firft, the fraudulent party is not only
obliged totcompenfate the damage, but tomake good
the value of the bargain, or all the profit the other
could have made, had the contraét been faithfully ex-
ecutedf. Where there has been no fraud, but only in-
advertence in fuch contradts, 'us generally enough
that the damage be compenfated by him who was cul-
pably inadvertent.

% Nibil pofwmus niji quod jure p2flumus. + Penfare damnum. 7} Penfare quod
interefd, .
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How far the matter of contra&s fhould be lawful
may appear from what was faid above.* We cannot
bind ourfelves to any thing direétly impious toward
God, but our duties of worfhip are not fixed invaria-
bly to certain times. A man may be bound by con-
traét to fuch offices as may vindicate his omiflion of
external worfhip at the ordinary tumes of it. But he
cannot be bound either to evil affetions, or any aéts

" of impiety which naturally evidence fuch affecions,

fuch as blafphemy, or abjuring the religion he judges
to be right. Urgent offices of humanicy which can-
not be delayed, juftify the poftponing of worthip for
fometime, for mercy is at all times more acceptable
to God than facrifice. Were indeed the omiflion of
publick worfhip demanded as a fymbol or teftimony
of our concurrence in idolatry, or of renouncing the
true religion, no promife or contra&, or prohibition
of a civil fuperior, could juftify fuch omiflion. And.
in many cafes the moft open 1 oppofition to fuch pro-
hibitions would be heroick. A |

In like manner tho’ contracts may oblige us in mat-
ters of commerce contrary to the imperfeét rights of
others, when we contra&ted without a fraudulent de-
fign knowable by the other party: yet where the frau-
dulent defign muft appear, as if one conveyed f by
contra& or promife to any perfon or fociety all chat
portion of his wealth which {hould otherways be em-
ployed in humane or grateful offices, declaring that it
was that portion; and that he conveyed it to evade

*Se. 2, of this chap. + Daniel vi, 7.~11. } Matth.xv. 5. Markvii. 13,
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fuch obligations, the deed is invalid as being fraudu- cyar. .
lent on both fides. The afcertaining of commerce\ U
requires that contraéts conveying perfet rights thould
take place of duties of humanity, where both cannot

 be fulfilled, provided fuch contra&s are made without

afraudulent defign. But where fuch defigns are known
on both fides, there is no reafon for fuftaining them

. as valid.

When contrads are made about matters we had, 2,

bindswherethere

no moral power to contract about, if this was known v = ot
on both fides, or both fides were equally culpable inwirg. . -
their ignorance of it, the contradts are void. Either

party repenting before any thing unlawful is execu-

ted, 1s free from the engagement; but then one thould

not retain any price or confideration given in view of

it. If the fa& is committed by one who was invin-

cibly ignorant of its unlawfulnefs, he has a right to

what was promifed ; efpecially when the guilt would

“only affet the-other party.” As when any officer of
juftice executes a writ at my fuit againft my friend or:

benefaétor whom I am inhumanly or ungratefully pro-
fecuting. If both knew the guilc of the aétion, and it
equally affeéted both; or both were criminally igno-
rant of its guilt, and the fact be committed; noright
fhould arife to either fide from fuch contracts or acti-
ons. The executor fhould not receive the reward of
his iniquity. If it has been previoufly received, the hi-

- rer fhould not getitreftored. No advantages or hopes

of gain fhould attend fuch engagements or actions;
they thould be difcouraged by all means. If the un-
Vor. IL D
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Boox I1.dertaker has received the price before the execution
w~v~and relents, he fhould not indeed retain it; nor yet

What ccrh&ﬂ:
are ; rJ ratleto

gtiers.,

thould he reftore it to one more criminal than himfelf.
It fhould go to fome publick ufe.

One who contrads or promifes about the goods of
others and mutually known to be fo, is only then
bound to ufe all lawful means to obtain them from
the proprietor. When thefc are ineffectual he is in
the cafe of fuch as contraced for impoflibilities. If
the promifer may be prefumed to know this right of a
third perfon while the other party is ignorant of it,
the promife is fraudulent, and binds to the making

ood of the value of it to the innocent party.

XIIIL. Of two covenants conveying to different per-
fons the like right to the fame thing, the * prior muft -
take effe¢t. All commerce would be uncereain if a
fubfequent contract could defeat a prior of the fame
nature. The fecond contract is in the cafe of an im-
poflible contraé fraudulently made, and is to be judg-
ed of by the fame 1 rules. Where the contraéts are
of different natures, one conveying a real, the other a
perfonal right to obtain the fame thing, the real right
will take place of the perfonal tho’ prior toit, for rea-
{ons above-mentioned. The perfonal contra&tisin the
cafe of thofe made about impoflibilitics, and has the
fame moral effects. If indeed the prior perfonal or
unfinifhed contra& was previoufly known to both the
partics in the fubfequent real contrad, the fubfequent

. .%:i frior tempore potior jure,  + See fe&. 12 of this chap. 1 Sce chap. v.
fe&. 1. of this book. .
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.. being plainly fraudulent on both fides, fhould be made Cya». .
- void. - VeV
- XIV. Men contract with others either in perfon,
or by agents, factors, deputies, ambafladors, or any
one they have by their deed empowered to tranfaé va-
lidly in their names. Where unlimited general powers
- are given by the conftituents, they feem obliged tora-
- tify whatever is done by their deputies in the matters
committed to their management without refervation,
unlefs the conftituent can direétly prove that their de-
puties were corrupted by the other party, or the terms
agreed to are {fo manifeftly unreafonable as to give fuf-
ficient proof of corruption to any wife unbyafled ar-
bitrator. To avoid the dangers of unlimited powers,
~ publick inftruétions or powers are now given, declar-
ing what matters are committed to thefe deputies and
within what bounds; which powers are mutually made
known. The conftituents are bound only by fuch con-
tradts of their deputies of any kind as are within the
limits of their powers.



28

"Book IL
YN\

Natural prin-
ciples binding to

veracity,

CHAP. X -

The OBL1GATIONS 72 the USE of SPEECH.

WE mentioned in the former chapter fome natu-
ral principles which are plainly deftined to re-
gulate our fpeech. As the power of communicating
to each other our fentiments, defires, and intentions
is one of the great bleflings of the human fpecies, fo
appofitely joined with our focial feelings and affeti-
ons ; nature has alfo implanted a moral feeling in our
hearts to regulate this power. We are naturally prone
to communicate our fentiments. Truth is the natu-
ral production of the mind when it gets the capacity
of communicating it, diflimulation and difguife are
plainly artificial effe@s of defign and refleion, and
an immediate approbation naturally actends both this
communicativenefs, and the ftedfaft purpofe of {peak-
ing according to our fentiments. In the exerting thefe
powers of fpeech in the manner our heart at firft ap-
proves, we muft no doubt have a regard to fome of
the more general controlling principles in our confti-
tution, fo as not to follow any inférior one in oppofi-
tion to the fuperior, as we muft controll fometimes
and reftrain the exercife of pity, gratitude, and other
lovely principles when they interfere with the publick
happinefs: but where candour, opennefs, and a fincere
difcovery of our fentiments does not interfere with i,
the immediate feelings of our hearts fuggeft our duty
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and obligation to it, and that prior to the general Cxav. 10.
obligation of ufing this powerful inftrument of fo ma-\ v~
ny bleflings in fociety in that manner which the ge-

neral intereft requires. | ‘

There are other ways in which we may communi-
cate our fentiments, defires, or intentions, as by fym-
bols, hieroglyphics, painting, motions fignificant from
- nature, or cuftom. But {peech and writing are by far
the moft diftin&® and ufeful figns.

II. To underftand our duty in the ufe of figns, we .. .
muft obferve that grand * diftinion among them ,firtim of fgns:
that fome of them either by natural fimilicude and
connexion, or by cuftom, intimate to the obferver a
propofition, or give him occafion to infer it, without
~ his imagining that the perfon who ufed thefe figns had

any intention, or made any profeflion of communi-
cating by them his fentiments or defigns to him. Thus
by feeing fmoke, we conclude there is fire; by feeing
it arife in many places of an hoftile camp in an eve-
ning, we conclude that the army is not in motion; by
{eeing light all night in a window, we conclude that
fome perfon is watching; nor do we imagine that by .
thefe figns any perfon profefles to communicate to us
his fentiments, or to inform us of any propofition.
But 2. There is another ufe of figns, whether natural
or cuftomary, which plainly imports fuch a profefli-
on in the man who ufes them; and ’tis only by doing

fo that they fuggeft to us any propofition.

* See Grot. de J. B. et P. lib. fii.c. 21. § 8 N. iis et Puffend. de J. N. et G.
Ib. iv. c.'1. ' ,
‘
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Boox1I.  This divifion of figns is different from that into

AU natural, and cuftomary or inftituted. Both natural and

cuftomary figns may be fo ufed as to import a profef-

fion of communicating our fentiments to others. The

fending litdle wings or {purs to a friend at a diftanc

court, {ignifies to him that he is in danger; and that

only upon this juftly prefumed profeflion of ours to in-

timate to him our opinion about his danger. Defign-

edly to deceive one by fuch {igns, or by any hierogly-

phicks, would be as criminal as byaletter; and yet thefe

are natural figns. On the other hand, inftituted figns

may lead one into a conclufion about our fentiments

without his imagining that our ufing them was a pro- -

feflion of imparting our fentiments to him. A letter

intercepted, or fpeech over-heard by one to whom it

was not addrefled, may lead him to fuch conclufions,

while he yet knows there was no fuch intention or
profeflion of communicating any thing to him.

owtwyinitce  IIL As to figns importing no fuch profeflion, there

s 1o eprpis this general obligation in the ufe of them “ to do

“r et ¢ no detriment to any innocent perfon, or to the pub-

-« lick, by leading men into any falfe conclufions which

¢« may be pernicious to them.” Wherever another

has a right, perfect or imperfect, to know our fenti-

‘ments, there even concealing them by filence, as well

as all deception by any figns, is criminal. But where

others have no fuch right,and much more where there

is a juft caufe of war, fo that even violence is lawful ;

or wherever deceiving others may do good ; we may

deceive them by fuch ufe of figns as imports no pro-



Our DuTy inthe Ufe of SPEECH. 31

feflion of communicating our fentiments. Such Sra-Cuar. 1o.
tagems are juftified by all, and may be ufed toward a v~
friend for any innocent purpofe. A ftudious man may

darken his chamber that others may conclude thathe

is abroad. |

But in that ufe of figns which imports a profeflion 1 i wiics
of imparting our fentiments, upon which their fig- 27555
nification depends, the cafe is different. A great parc™
of the pleafure of a focial life arifes from mutual con-
fidence in each others veracity in narrations, as well as
promifes. We often take our meafures in dependence
on the narrations of others, and derive from them
much of our knowledge in human affairs. Deceivin
others therefore defignedly by figns juftly underftood
as containing this profeflion of imparting our fenti-
ments, and interpreted by them in the ufual manner;
as our hearts muft immediately condemn the infince-
rity of it, fo upon refleGtion we fee it tends to deprive
human life of all thefe advantages from mutual con-
fidence in converfation. |

This ufe of {igns too imports a tacit convention
to impart our fentiments to the perfon we addrefs
them to. Were not men perfuaded of fuch an engage-
ment, it would be vain and foolith to addrefs fpeech
ferioufly to another, or to liften to what is faid. Sup-
pofe men imagined there was no obligation to vera-
city, and acted accordingly; {peaking as often againft
their opinion, as according to it; would not all plea-
fure of converfation be deftroyed, and all confidence
in narration? Men would only fpeak in bargaining,
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and in this too would foon lofe all mutual confidence,
'Tho’ we are not always obliged to difclofe our fenti-
ments, yet from thefe confiderations it muft appear

“that we are obliged, whenever we ufe figns in a way

Neceflary linie
tations.

that imports a profeflion of imparting our fentiments,
to be faithful in this profeflion; or to “ ufe them fo as
“ fhall impart our real fentiments according to the
“ reafonable interpretation of fuch figns.” And this
is the general law of veracity.

IV. There are fome neceflary limitations of this
rule, or fome rules of interpretation of figns, efpeci-

chnge of fgnally of words, to be obferved. 1. When the fignifi-

Sication,

cation of words, or other figns dependent on inftitu-
tion and cuftom, is changed from the old original
one, we are not guilty of falthood if their fignification
according to the prefent cuftom is true. Thus expref-
{ions of courtefy, and the ordinary defignations of cer-
tain orders and offices, import no fuch opinions of the
relations, or moral qualities of the perfons they are
addrefled or applied to, as the words would import
on fome other occafions; and fo no body is deceived
by them. They only fignify our intention of common
civilities, or of paying the ordinary deference to thefe
ftations.

Alowancegives 5. When in certain affairs 'tis known that men do

to deceive. -

not conceive it an injury to be deceived, there is no
crime in falfe fpeech about fuch matters. Thisis the
cafe in fome diverfions. In thefe trifling matters we fee”

- there is no mutual confidence, and thence may dif-

cern what would be the effe of falthood in ferious
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narrations. If in fome few greater matters men have Case. 1o.
relinquifhed their claim to the veracity of others, there\ VU
is no obligation to it. A tacit remiffion can free from
a tacit convention; or rather in fuch matters, addref-
fing fpeech to one imports no convention. No man
cenfures a phyfician for deceiving a patient too much

“dejected, by expreﬂ'lng good hopes of him, or by de-

nying that he gives him a proper medicine which he
is foolifhly prejudiced againft: the patient afterwards
will not reproach him for it. "Tis true men cannot
be often deceived in fuch matters; confidence is foon
loft in them. But the good end may be obtained, the -
prejudice may be removed, and the patient does not
difapprove the deceit. Wife men allow this liberty
to the phyfician in whofe skill and fidelity they truft.
Or if they do not, there may be a juft plea from ne-
ceflity; of which prefently. :
3. Nay if falfe narrations are frequently praifed ucerirerty

on all fides in war; if the cuftom be fo received thatie.
none complain of it as an improper artifice: however
before the cuftom was received and known fuch nar-
rations were unjuft and treacherous; yet, when it is
avowedly received, they can fcarce be'called unjuft:
fince men feem mutually to remit their right. Such
artifices indeed cannot be often repeated with fuccefs,
as they are foon fufpected. '

The cafe is quite otherways in all ferious narrati-
ons of men at peace. Nor indeed is the cuftom uni-
verfally received in war. But as to any deceptions in

any form of treaty or convention, even during a ftate
Vou. I .. E
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Boox II. of hoftility, they never were or canbe allowed as law-
¥\ ful. "Tis by means of treaties alone that an end can
- be put to war without the cruel ruin and devaftation
of one-party; by treaties alone can any humane me-
thods of war be received: to make them engines of
deceit and hoftility makes them ufelefs, and all horrid
devaftations muft enfue: it muft therefore be highly
criminal. |
e of g 4 Another limitation or exception allowed by
faee. " moft authors on this fubject is, when promifes or nar-
rations are extorted by the avowedly injuft violence
of men who in their courfe of life renounce all the
laws of nature: as’tis alledged that they have forfei-
ted all thefe rights of mankind, the maintaining of
which to them would fortify or encourage them, or
give them advantages in their wicked courfes.
reims mi- 5+ Another exception is obvious, when one has pre-
rsimmade. yioufly intimated to thofe concerned that he does not
on a certain occafion fpeak according to his fenti-
ments, or in the common acceptation of words. Thus .
when in teaching, men give examples of falfe propo-
fitions ; or when men have declared that they appro-
priate certain ambiguous words to a fignification dif-
ferent from what is common ; or when friends have
previoufly agreed upon meanings peculiar to them-
{clves in their correfpondence; there is no faule, tho*
the words would intimate to others a falfe propofi-
tion.
cssefiger 6. Another exception much infifted on is in cafes
"4 of fingular imminent neceflity, which 'tis alledged fu-
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perfedes the obligation of many of the fpecial lawscyuas. 10.
of nature which bind us facredly in all ordinary cafes. v\
As this plea from extraordinary cafes of neceflity is

not peculiar to the fubject of veracity in {peech, we

defer it to be confidered more generally * hereafter.

And fubjoin here fome more fpecial ufeful rules in

which good men muft agree.

IV. The general advantages of fincerity and of the * /<
mutual confidence thence arifing in fociety are fo -
great,and the effeéts of infincerity and falfhood fo per-
nicious, that if any exceptions are allowed in cafes of
neceflity, the neceflity muft be very great and mani-
feft, that it may over-ballance the evils on the other
fide.

2. Wherever we are under obligation to impart our
fentiments, we are bound to ufe fuch words as we

judge moft proper and effectual for that purpofe; and
+ to ufe other words defignedly which we forefee will
deceive the hearers, tho' in fome other way of interpre-
tation they may be true, is criminal. But in cafes
where we are not obliged to declare our fentiments,
on account of the bad conduét or intentions of fome
hearers, or where our refufing to anfwer fome capti-
ous queftions might difcover,as much as dire¢t fpeech,
what the inquirers have no right to know, and would
abufe to the worft purpofes, if they knew it; thereit
may be lawful to ufe fuch evafive anfwers as to a good
unprejudiced mind, according to a juft interpretau-
on, would not intimate any thing falfe, while yet we

* ‘Chap. xvii, of this book, :

E 2

Evafive fpecch

when lawful,



36 Our Duty in the Ufe of SPEECH.

Boox II. forefee that others will interpret the words another
VU way, and be deceived by them, through their own te-
merity, or injuft prejudices. Of fuch fpeeches and an-
fwers there are inftances in fome of the moft facred
chara&ers. * , P ‘
sweinte 2. An habit of fincerity fo naturally attends and af-
inculcated on all. . : .
{ifts a virtuous difpofition, and a contrary one is {o
' ernicious, that all diflimulation and difguifes, as well
as dire& falfhood, thould be feverely reftrained in the
young; nor ought they before the full ufe of reafon
to be allowed in fuch arts of concealment as a good
man in mature years may fometimes juftly ufe.
vien duts. 4+ L here are fome tenets of piety and virtue of
ris buanetl fiych high dignity, and'a good mind muft have fuch an
13 ardour to own and divulge them, that oneis juftified in
 openly declaring them at all hazards to himfelf, even
when he has no profpeds that others fhall be broughe
into the fame fentiments by thefe declarations. And
wherever there is juft ground of hope that fuch decla-
rations fhall do more good to the publick by enlighte-
ning the minds of others, than what over-ballances all
our own fufferings we forefee, there we are obliged to
fuch declarations and cannot innocently decline them:
as when God has promifed fuccefs by thefe means to
a virtuous caufe, or an inftitution moft beneficial to
mankind. And yet, on the other hand, where there
is no rational hope of fuccefs, or of having any good

* Plato de Repub. ). ii. feems toallow | phyfician fhould ufe, and that too only on
deception to be one of thofe powerful me- | extraordinary occafions.
dicines which none but the skilful flate-
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influence on others, one cannot be faid to be criminal Cizar. 10
in omitting fuch voluntary declarations as can have\" Y™\
no other effect than his own fufferings.

5. As one moft important end of civil poweristhe
taking the decifion of controverfies, and the executi- o wi
on of juftice, out of the hands of the interefted and "+
paflionate parties, and committing it to unbyafled
men of wifdom interefted on neicher fide; and to this
all the fubjeéts of a ftate have implicitly confented: ’tis
the duty of a perfon cited as a witnefs in judgment,
not only to maintain the ftricteft veracity in what he
affirms, but to difcover fully what he knows in the
caufe when required. And 'us neceffary in all ftates
that fevere punifhments be infli¢ted on fuch witnefles
. as even conceal any thing required, out of pity, or fa-

~ vour to one whofe caufe they think juft, or who has
incurred the penalty of a law they may judge to be
too fevere. Were witnefles allowed with impunity to
falfify, or to deny their knowledge of what they truly
know, all civil judicatories would be ufelefs: the deci-
fion of caufes muft remain in the hands of the impru-
~ dent, or {uch as are interefted one way or another, as
the witnefles generally are, by favour, or pity at leaft.
If laws, orjudges are too fevere, or unjuft, one would -
a& the heroick part who rather than contribute to the
{fufferings of the innocent would refufe to give tefti-
mony, and fubmit to any penalty of refufing it, when
thus he could obtain fafcty to the perfon in danger.

6. As in addrefling fpcech to others who have a Terineore.

quivocation and

right to know our {entiments, we do not merely pro- et refirue-

ticus.
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fefs that the words fhall in fome poflible i mterpretatl-

v~ on be true, but that they fhall impart the truth in the

Praflical rules

ordinary acceptation in which a wife man would take
them: {ince one might as well change all the fignifica-
tions of words, and make a new dléhonary, accordmg
to which he might affirm or deny any thing, as make
a new grammar, or way of conftrution unknown and
unexpeted by others. Both practices would de-
ftroy all ufe of fpeech: fo, for the fame reafon, ’tis
plainly unlawful to fpeak what in the terms exprcﬁ'ed
is falfe, tho’ a fecret refervation or addition would
make the propofition true. No fentence is fo falfe or
abfurd that it cannot, in this manner, be made true.
V. The former rules are defigned to keep men from

of canverfution ; the crime of falfhood : but there are many others poin-

that it be profit-
eble to others.

ting out the duties, the virtues, and beauties of con-
verfation, asfpeech may be the means of great good
in human life. An honeft heart pofleflfed with kind
affetions to its fellows will incline to employ his con-
verfation for their fervice as much as he can: fuch a
one will defire ufeful knowledge in human affairs as
a fund of good offices; his ferious difcourfes will be
inftrucive, or perfuafive to fomething honourable,and
even his gayety will either be fubfervient to the fame
purpofes, or at leaft innocent.  And for thefe ends a
winning courtefy in converfation, and even an agree-

able external behaviour,is not unworthy of the revards
of the higheft characters..

~ot - 2. As all men have a tender fenfe of honour and

W5, this exceed-

oy criminal,

reputation, and the utmoft averfion to infamy, and
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the contempt of their fellows; as being efteemed and Ci 4. 1o,
beloved by our neighbours is one of the fweeteft en- VU
joyments of this life, and fuffering reproach, and in-
famy, and contempt, is among the bittereft affli&i-
ons to the fineft {pirits; all difpofitions of humanity,
all our moral notions of juftice recommend to men
the greateft caution about the charadters of others.
We may indeed look upon ourfelves as at fome liberty -
as to the meafure in conferring praifes or honours on
men for any eminenc vircues or fervices which happen
to be afcribed to them. And yet even in this matter,
a low envious poor {pirit may be evidenced by denying
the juft praife to eminent merit, or by detracting from
it, and ftudioufly diminifhing its importance; and fuch
practices difcourage all generous difpofitions. Yet
ftill each one is fome way judge for himfelf as to the
degree of eminent praifes he will confer; and the right
of others in this matter is only of the imperfe& kind,
tho’ in men’s judging wrong,and violating fuch rights,
they often difcover a moft odious difpofition. But as
 to the fimple charaéter of integrity, honefty, and pu-
" rity of manners, or the reputation of a good honeft
- man, every one has a perfe¢t right toit, unlefs he has
forfeited it by grofly immoral actions. Unjuft calum-
ny and detraction therefore muft be among the moft
grievous injuries; and the more odious that they can
often be executed by hints, infinuations, fhrugs, whif-
persin the dark.

Such as have any regard to virtue, to the goodnefs
of their own hearts, or any moral worth, fhould the
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Boox 1. more carefully obferve the firft inclinations to fuch
k/\f\.)wmkednefs, and confider how bafe the roots are from

which it {prings. At beft from want of all exami-
nation at home, and a vain humour of talking about
and intermedling with other people s affairs ; often
from pride, and a mean delight in our own imagined
fuperiority in vircue: often from a bafer envy, when
others are like to excel ourfelves; and fometimes from
an habitual fort of malice coward fuch as feem to vye
with us in happinefs, in wealth, in knowledge, or in
popularity; or who have oppofed any of our defigns.
Seldom are men led into fuch practices by any of the
lovely difpofitions of the heart even of a narrower
kind ; and all the generous and humane principles muft
make us abhor them.

Scretfadisof 3 Nay fuppofe we are well affured of the fecret

ethers wot to be
divf:lgd.

faults or vices of others, it feldom can do good to di-
vulge them. The reftraint of fhame, which is fo power-
ful in life, is taken away when a character is loft. Pub-
lick infamy may be too cruel a punithment to fuch as
a private admonition might reform, who perhaps are
already fincerely penitent, and repairing all wrongs as
far as they can. Suppofe a private admonition does
not reform the offender, yet if the action can continue
fecret, and there be no fear of further injuries, or
that others fhall be feduced, 'tis hard to tell what is
the advantage of pubh{hmg fecret crimes. 'When
there is hope that publick cenfure may reform where
private admonition prove ineffetual; where 'tis necef-
fary to prevent future crimes, or the feduétion of o-
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" thers; or to obtain reparation of damage, then it isCxua». 1o.
prudent and juft. But where thefe motives do not re-\L v -
commend it; where the fecrecy can prevent the hurt
of the example; where damages are repaired, and
no new injuries apprehended; what can the divulging
of faults do except gratifying our ill-nature, or pride,
or envy, or vanity in our fuperior purity, or an idle in-
clination to inconfiderate talking. The vicious are ea-
fieft reclaimed while the reftraint of thame remains ;
which is loft by publick infamy : the frequency of
crimes makes them appear lefs fhameful to others;
their vicious inclinations are lefs reftrained when they
find that many indulge them, and the virtuous be-
come more {ufpeéted of hypocrify.

When indeed the grofs vices of men are publick,
'tis the duty of every fociety to declare their diflike of
them; and yet to retain good-will toward the offen-
ders, and endeavour to reclaim them. But while vice
can be concealed, a good friend, or neighbour, has
the beft opportunity of the kindeft oflice to the of-
fender, whom he may reclaim by admonition, and
oblige in the higheft manner by concealing his faults.

4. One of the moft amiable and ufeful offices of Dinzsmier-
life comes in on this fubje&, the reconciling friends, juon
‘or neighbours, who are at variance, by free converfa-
tion with both fides, reprefenting the matters of of-
fence in the moft favourable lights, fuggefting all ex-
tenuations, recalling paft kindnefles, and prefenting

the great motives we all have to mutual forgivenefs,
Vou. IL . F
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Boox II. fince all of us need fo often the mercy of God, and
U the indulgence of good men.
5. Under this head of the ufe of fpeech comes like-
wife in the old logical and moral debate berween the .
Cynicks and the other fects of antient philofophy, a-
bout obfcenity. The Cynicks allege that* there 1s no
« work of God, no natural action, which may not be
¢ matter of inquiry and converfation to good men,and
“ we muft ufe their names; hence, they conclude there
“ is no obfcenity.” The anfwer to this is obvious.
menanreara - Mlany words in every language, befide their prima-
prime Jef ry fignification of fome object or attion, carry along
additional ideas of fome affections in the {peaker; .
other words of the fame primary meaning may have
the additional fignification of contrary affections; and |
" a third fet of words maybarely denote the obje¢t or ac-
tion, without intimating any affection of the fpeaker.
We fhall find chis difference in comparing the terms
of contempt and indignation one ufes when provok-
ed, with thofe of the fame primary meaning ufed by
a calm man relating the fame event. Few objeéts
want thefe three forts of names, one barely denot-
ing it, another fort denoting alfo our joy or approba-
tion, or our relifh for it, and a third denoting our
averfion or contempt of it. Adultery, inceft, fornica-
tion, lewdnefs, denote thefe vices, and the diflike and
condemnation of the {peaker : other terms for the
fame actions may denote our liking them,and our lewd
inclinations: a ferious mournful account of any battle
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or unhappy riot has its grave words importing alfo Cuas. ro.
pity and regret: a burlefque poem has its ludicrous & V\
words for the fame things, importing our indifference

and contempt of them. A chirurgeon ufes middle

words, importing no paflion of either kind.

An anatomift, or any modeft man, can find words
denoting any parts of the body, or any natural a&ions,
or inclinations, without exprefling any lewd difpofi-
tions, or any relifh for vicious pleafures. Infuch words
there is no obfcenity. Other words may import an
immoderate keennefs for fuch pleafures, a diffolute-
nefs of mind, a want of the natural modefty, a negle&t
of all the fober reftrictions on our brutal appetites,
and a recommendation of a diffolute conduét to o-
thers. Thefe are the obfcenities of converfation un-
worthy of a rational being, and oppofite to the mo-
 defty of our nature, as well as all the manly principles
of virtue.
~ In immoderate fenfual enjoyments of other forts
there is vice; and a bafe defpicable foul may be difco-
vered by great delicacy and concern about them. Con-
verfation exprefling fuch a low tafte, or recommend-
ing it, may alfo be thamefully vicious. But as the a-
morous appetite is generally more violent, there is a
fenfe of fhame peculiarly fitcted to reftrain ic; the
breaking through this ftrong reftraint of modefty, by
our converfation, is generally more infetious and cor- -
rupting to others, who have not got a finer tafte to
make it wholly naufeous, than mean converfation a-
bout other forts of fenfualicy.

F 2
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Conceming OaTtHs and Vows.

| OATHS fall under confideration here, as they are
natural confirmations of promifes, and tcf’umo-
ny or narration.
The nature of I. As nothing can have greater influence on one
oas. ~ who believes a righteous providence rewarding the
good, and punifhing the evil, to engage him to truth
in narrations, and faith in contraéts, than “ a fo-
¢ lemn invocation of God as the witnefs and avenger
« of fallhood,” fuch confirmations have been required
to matters of greater importance in all nations, and
are called oaths. And when devoutly taken, they are
natural acknowledgements of the Divine Perfetions
and Providence. We do not either make the Deity
more attentive, or give him any new right of punifh-
“ing. But by fuch invocation we prefent to our own
minds the ftrongeft motives to veracity and. fidelity,
and exceedingly increafe the guilt of falthood or in-
fidelity.
iir gy As all the moral feelmgs of the heart muft enJom
S iwe upon all rational creatures who know their Creator,
S the deepeft reverence, admiration, gratitude, and love
toward him, fo 'tis of the higheft importance to influ-
ence men to every thing great and honourable in foci-
al life, and to deter them from the contrary, thatfuch
- devout affe&ions toward God fhould univerfally pre-
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vail. And therefore whatever pratice tends to abate Ciae. 11.
this awful reverence of the Divine Majefty, muft be v VU
extremely criminal. Such plainly is the interpofing of -
oaths in trifling or ludicrous fubjects; the 1nﬁﬁ1ng on
them without great neceflity even in ferious matrers
which often occur: the requiring them frequently
where we could have fufficient fecurity without them,
and where there are ftrong temptations upon men to
perjury, with a probable profpeé of impunity: or the
adminiftring them in a carelefs manner which neither
evidences any devout difpofitions in fuch as enjoin
them, nor isapt to raife them in the perfon who fwears,
or in the fpectators. Such practices muft naturally a-
bate the devotion of a nation in all its parts, and par-
ticularly as to the fenfe of obligation in that moft fa-
cred bond of an oath. What folly is 1t 1In princes to
expe& that men fhall be bound by oaths of allegi- -
ance to themfelves, when they fo little regard the pre-
ferving among their people an univerfal reverence for
oaths? Nay when by foolifh and unneceflary oaths,
every day impofed and irreverently adminiftered, they
are debauching the confciences of their fubjeéts, and
abating more and more any {mall remains of religion
and integrity among them. :

"Tis a monftrous abufe too to employ oaths where
they can give little or no fecurity. Such are thofe
required in declaring our affent to long fyftems of dif-
putable and fometimes unneceflary opinions in mat-
ters of religion and promifing to adhere to them. Not
* to mention the great hazard of debauching the con-
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Boox II. fciences of men by prevarication about their ﬁrefent
Y \Ufentiments; whenfoever by furcher inquiry they fee

ground to change their {fentiments, fuch oaths are no
fecurity; as they were confirmations of promifes now
becomeimpoflible tobe fulfilled. Nor indeed canoaths
of allegiance have much further effeét. Men of no con-
{cience are not bound by them. Men of virtue would
be loyal to their lawful prince without them. If a good
man after fwearing allegiance fhould find caufe to
change his opinion as to the right of the prince in pof-
{eflion, he will conclude too that he isnot bound by the
oath, {ince it was contrary to the right of another.

ouths wty 3y Lo AS "tis a foolith and profane action to fwearb

the Dvity.

any being who is not believed to be poffefled of divine

power, forms commonly received, if they have any

meaning, are metonymical oaths by God. Swearing

by one’s life, by his head, or by one dear to him, is in-

voking the Divine vengeance upon them in cafe of
falfhood. Swearing by the fun, the light, or the earth,

is imprecating that we may be deprived of all ufe of-
them. Other metonymies are more obvious. Ufing

any of thefe forms in trifling macters is either foolifh,

if we do not know the meaning of them, or very pro-

faneif we do. None of them fhould be ufed in com-’
mon converfation *, nor even without a real intenti-

on to incur the obligation of an oath.

wiois deemed S 1n covenants, fo in oaths, he is deemed to have

¢ fwear.

* This is plainly the intention of | fion, ‘That this fentence is thus elliptick,
Matth. v. 32. That we fhould ufe none | appears from the context, and the Jewith
of thofe forms without intention of obliga- | caluiftry Marth, xxiii. 20. T
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confented, or fworn, who ufed the figns which com-Cuae. 11.
monly denote fuch actions, and profefled to ufe them'\" Y\
as confenting or {wearing, howfoever his mind was fe-

cretly employed atfuchtimes. And he is punifhable

for perjury if he falfifies in teftimony, or breaks the
promife {o confirmed. Men can judge of our inward

attions only by the figns.

The oath s properly a diftin¢t a& from the profef- s « azisa
fion or promife, tho’ it may be involved in the fame "
grammatical {fentence by fome elliptick form. The
oath is the invocation of God as the witnefs and a-
venger of falthood, in fome promife or aflertion pre-
fuppofed. It therefore neither increafes nor alters the
matter of obligation, but confirms what was previouf-
ly conftituted. By it we imprecate vengeance upon our
neglect of our duty. A contraét therefore which is void
becaufe of the fraud of a party, or by any error about
the effentials of it, or by defet of fome valid condi-

“tion, tho’ it was confirmed by an oath, is not thereby
made obligatory, nor is any juft exception precluded.
Having invoked punifhment upon our failing in our
duty, has no effect when we do nothing contrary to
our duty.

III. An oath cannot bind us to what is direétly
impious toward God, or contrary to the perfect right ",
of another; or to whatis{pecially prohibited by a law
excluding our moral power of tranfadting in thofe
matters. Could oaths bind us in fuch cafes, they would
be the moft pernicious engines of evading every obli-
gation to God, or man; and of deftroying all the rights
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Boox II. of others. The invoking of God as a witnefs and a-
VU venger, cannever move him to punith us for omitting

The fenfeef the

any impiety, or injuftice: but in the natural matters
of commerce committed to human prudence, tho’ we
have contracted rafhly, and offended in doing fo a-
gainft fome general laws, we are obliged, as was fhown
above; and much more when the deed is confirmed
by an oach. "Tis in fuch matters that a good man
changeth not when he has fworn to bis own hurt.

In a promiffary oath there is no obligation with-
out the acceptance of him in whofe favour it is made,
or if after acceptance he voluntarily remits his right,
or when any third perfon without whofe confent we
cannot tranfact in fuch matters denies his confent.
Where we have deceived others by acting as if we
had full moral power in fuch cafes, we are obliged at
leaft to compenfate the damage. :

When one juftly demands of us an oath we thould

wris wwnobceither fwear in the fenfe he requires us, or not fwear

taken,

at all. In oaths required by private perfons we may
always know their fenfe: in thofe required by law we
muft {wear in the fenfe of the legiflator, or decline
them altogether. No deputy magiftrate, or court, has
the power of explaining them. "Tis exceedingly per-
nicious to enjoin oaths conceived in ambiguous terms,
or fuch as cannot eafily be underftood by all on whom
they are enjoined.

Aferty, erd TV Befide the general divifion of oaths into pro-

promiffary oaths.

miflary and affertory, there are feveral fub-divifions.
Aflertory oaths demanded from witnefles under a pe-
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malty, are called neceffary. 'When one of the contend-Cuae. 11.
ing parties, with confent of the judge, leaves the/" Y™\
caufe to the oath of the other, ’tis called a judicial
oath. When the fame is done without order of a
judge, by mutual confent, 'us called a wvoluntary
oath. When it is enjoined on the party accufed in a
criminal adtion, in which he is to be abfolved upon
fwearing to his innocence, ’tis called a purgatory oath.
When the oath is demanded only that the perfon
accufed may difcover his crime, or be deemed guilty
upon his declining to fwear, it is called expletory, as
it compleats an imperfect proof. But where one’s life
or charadter is at ftake, the temptition to perjury is
fo ftrong with thofe who are guilty, and it is fo little
neceflary for any publick good to punifh a man of
fuch integrity, as will not fwear falfly to fave his life
or charaéter, for a crime perhaps done in a tranfient
paflion, that the humane laws of fome ftates have
juftly excluded all purgatory or expletory oaths in
criminal matters; {ince by them the impious are not
deteted, and only fuch can fuffer as have a precty
ftrong fenfe of piety. "Tis certainly better that either
dire& teftimony, or concurring circumftances, fhould
be made the fole methods of conviéting any man.

It were to be wifhed that in matters of property -
too we could avoid obliging men to fwear in their
own caufes. In civil actions the magiftrate does not
require the oaths for the fake of any publick right of -
the ftate, but as thefole means of deciding juftly be-
tween the parties. And the temptatien to perjuryin

Vour. II G : —
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Boox I1. thefe cafes is not generally fo great as in cnmmal ac-
VYU tions, and it can be more eaﬁly detefted.
The marure of V. A vow 1s an oath in which men are not con-
“¥*  firming any conveyance of right properly and imme-
dlately to their fellows, or any contrat with them;
but 'sis ““a promife made to God, binding us to fome
« performance, and an invocation of dmne punifh-
¢« ment if we omitit.” By vows we convey no right
to men in the matters of commerce; we oblige our-
{elves only to God.

e, When men vow what s truly wife,and prudent,and
pious and charitable, the omiflion of fuch offices be-
comes more criminal after the vow; and thus by vows
men may have deeper impreflions made of their obli-
gations to what is good and honourable; and may cre-
ate in themfelves a more firm abhorrence of what is
evil, or of any negligence in their duty: and this is
the proper ufe of vows, to confirm every good and wife
refolution by folemn engagements in the prefence of
God.

i for iga- 1, But firft, what we could not bind ourfelves to by

: a contract, we cannot be bound to by vows; fuch as

,  adtions impious toward God, or contrary to the perfect
right of another, or contrary to any {pecial precept
depriving us of the moral power of contracting in
{uch matters.

2. Again, we may be further obliged by contrads,
than we can by vows. When we contract imprudently
with men in matters of commerce, againft thofe ge-
neral laws which require a wife adminiftration of our
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affairs for the benefit of our families and friends, and Cuas. 11.
the other party infifts upon the contraét; a regard o\ Y\
a diftant good, and the neceflity of maintaining the
faith of commerce, and of excluding vexatious fuits,

and endlefs evafions, obliges us to obferve what we

have engaged. But when one makes an imprudent

vow to God, we are fure God does not accept of i,

or infift on our performing it: nor is there any fuch
reafons as thofe from the neceflity of maintaining
commerce, to oblige us to it. 'Thus fhould the pa-

rent of a numerous family, in any danger, vow to give

the half of his goods to the poor, or to certain orders
called 7e/igions, or for building or adorning certain
edifices; or fhould he undertake ufelefs penances;
while all the indigentare fufliciently provided other- :
ways, or might be fo by a far fmaller proportion of

the goods of the wealthy; while all ufeful orders of

men have fufficient fupport, and there are fufficient
buildings and utenfils for all religious ufes; and while

the penances vowed are no way ufcful for his improve-

ment in virtue; he 1s under no obligation, as God
cannot be fuppofed to accept of fuch promifes; and
there’s no conveyance made of any rights to men.

"Tis impious to conceive God, like the worft of our runs o iy
fellows, catching at all advantages from the fears or?j ™ * **
weaknefs of men, and infifting on every rath promife
of theirs; or like a tricking agent for a party, to the
detriment of the reft of his rational creatures, and to
that of thefe very orders of men, by corrupting them
“in luxury and lazy opulence: much lefs can we ima-

-G 2
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Boox IT. gine him fond of fplendid ftru¢tures and furniture, to

w~~ the oppreflion of his own living temples. All fuch

foolith vows made upon any falfe notions of fanétity

in certain orders, or of piety in enriching them to the

oppreflion and enflaving the reft, or of fome promo-

tion of religion by fuch means as do not conduce to

it, are entirely void: and as foon as we come to jufter

notions, we may conclude we are free from their obli-

gation. What we have fuperftitioufly given under

fuch miftakes about the true nature of thefe fubjects,

we have a right to redemand; as in other contralts

where we have erred in what was effendial to them.

" And in thefe caufes we generally have a juft excep-

tion founded upon the fraud ufed by thofe who re-

ally get the ufe of what is thus given to fuperflitious
purpofes. )

"Tis ftill more evident that vows proceeding from
wrath, ill-nature, or envy, or any vicious or immode-
rate paflion contrary to the ties of humanity, fuch as
thofe “ never to forgive, or be reconciled, or hold any
« converfation with fuch as have offended us,” cannot
oblige; but muft be offenfive to God, and difapproved
by good men. We ought to repent of our ill-na-
ture and impiety, and not perfift in it by obferving
the wicked vow. Vows therefore produce no new
matter of obligation, nor make that to be our duty
which was not juft and wife, and becoming us, before
we vowed ; but like oaths, they make a deeper fenfe of
our obligation to what was our duty before. To vio-
late any juft engagement, or any contra&t confirmed
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by fuch invocation of Ged, muft evidence the moftcaas. 1.
horrible impiety, and muft beinfamous in the high-L v~

eft degree.
CHAP. XIIL
The Values of Goobs in Commerce and the Nature
of Coin.

I. TN commerce it muft often happen that one may .
need fuch goods of mine as yield a great and i sor ai
lafting ufe in life, and have coft a long courfe of la- ommeres:

“bour to acquire and cultivate, while yet he has none of

thofe goods I want in exchange, or not fufficient quan-
tities; or what goods of his I want, may be {uch as
yield but a fmall ufe, and are procurable by little la-
bour. Infuch cafesit cannot be expected that I thould
exchange with him. I muft fearch for others who

- have the goods I want, and fuch quantities of them

as are equivalent in ufe to my goods, and require as
much labour to procure them; and the goods onboth
{ides muft be brought to fome eftimation or value.

The natural ground of all value or price is fome ,
fort of ufe which goods afford in life; this is prere-ses of prices
quifite to all eftimation.  But the prices or values in
commerce do not at all follow the real ufe or'impor-
tance of goods for the fupport, or natural pleafure of
life. By the wif{dom and goodnefs of Providence there
is fuch plenty of the means of fupport, and of natural
pleafures, that their prices are much lower than of

many other things which to a wife man feem of lictle 5
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Boox II. ufe. But when fome aptitude to human ufeis prefup:

Y\ pofed, we fhall find that the prices of goods depend on

thefe two jointly, the demand onaccount of fome ufe

or other which many defire, and the difficudty of acqui-

ring, or cultivating for human ufe. When goods are

equal in thefe refpects men are willing to interchange

them with each other; nor can any artifice or policy

make the values of goods depend on any thing elfe, -

When there is no demand, there is no price, were the

- difficulty of acquiring never fo great: and were there

no difficulty or labour requifite to acquire, the moft

univerfal demand will not caufe a price; as we feein

frefh water in thefe climates. Where the demand for

two forts of goods 1s equal, the prices are as the dif-

ficulty. Where the difticulty 1s equal, the prices are
as the demand.

By the ufe caufing a demand we mean not only a
natural {ubferviency to our fupport, or tofome natu-
ral pleafure, but any tendency to give any fatisfacti-

. on, by prevailing cuftom or fancy, as a matter of or-
nament or diftinétion in the more eminent ftations;
for this will caufe a demand as well as natural ufe,
In like manner by difliculty of acquiring, we do not
only mean great labour or toil, but all other circum-
ftances' which prevent a great plenty of the goods or
performances demanded. Thus the price is encreafed
by the rarity or fcarcity of the materials in nature, or
fuch accidents as prevent plentiful crops of  certain
fruits of the earth; and the great ingenuity and nice
tafte requifite in the arcifts to finifh well fome works



The Value of Goons and of Corv. 55

| ' of art, as men of fuch genius are rare. 'The value is Cuas. 12.
| alfo raifed, by the dignity of ftation in which, accor-\ " Y\
~ding to the cuftom of a country, the men mutt live
who provide us with certain goods, or works of art,
Fewer can be fupported in fuch ftations than in the
meaner; and the dignity and expence of their ftations
muft be fupported by the higher prices of their goods
or fervices. Some other * fingular confiderations may
exceedingly heighten the values of goods to fome
men, which will not affe¢t their eftimation wich others.
'Thefe above mentioned are the chief which obtain in
commerce.
T . II. In fettling the values of goods for commerce, 4 comnmsn
they muft be reduced to fome common meafure on " "
both fides. Such as “ equal to the value of fo many” .
¢ days labour, or to fuch quantities of grain, or to
- ¢« {o many cattle of fuch afpecics, to fuch a meafure
“ or weight of certain fruits of the earth, to fuch
« weights of certain metals.” The ftandard or com-
mon meafure would readily be taken in fomething of
very common ufe for which there would be a 'genkeral
emand: and in fixing upon it differentnations would
~according to their prudence or circumftances choofe
different materials.

The qualities requifite to the moft perfect ftandard sutiies regu
are thefe; it muft be fomething gencrally defired fo™ **
that men are generally willing to take it in exchange.

The very making any goods the ftandard will of 1cfelf
give them this quality. It muft be portable; which will

* Pretium affeilionis.,



56 " The Value of Goops and of Corx.

Boox II often be the cafe if it is rare, {o that fmall quantities |

\~Y\are of great valug. It muft be divifible without lofs
into fmall parts, fo as to be fuited to the values of all
forts of goods; and it muft be durable, not eafily wea-
ring by ufe, or perithing in its nature. One or other
of thefe prerequifires in the ftandard, fhews the incon-
venience of many of our commoneft goods for that
purpofe. The man who wants a {fmall quantity of my
corn will not give me a work-beaft for it, and his
beaft does not admit divifion. I want perhaps a pair
of fhoes, but my ox is of far greater value, and the
other may not need him. I muft travel to diftant
lands, my grain cannot be carried along for my fup-
port, without unfufferable expence, and my wine
would perithin the carriage. "Tis plain therefore that
when men found any ufe for the rarer metals, filver
~and gold, in ornaments or utenfils, and thus a de-
mand was raifed for them, they would foon alfo fee
that they were the fitteft ftandards for commerce, on
all the accounts above-mentioned. They are rare, and
therefore a fmall quantity of them eafily portable i$
equivalent to large quantities of other goods; they
admit any divifions without lofs; they are neither pe-
rifhable, nor eafily worn away by ufe. 'They are ac-

~ cordingly made ftandards in all civilized nations.
maaty  Metals have firft been ufed as ftandards by quar-
“&% tity or weight, without coinage. This wefeein an-
tient hiftories, and in the * phrafes of old languages.
But this way was attended with two inconveniencies;

* Inpendere, expendere nummos, &e.
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one the trouble of making exa¢t divifions, the othercgap. 11.
the uncertainty as to the purity of the metal. Tol VU

prevent both, coinage has been introduced; in which
pieces are made of very different well known f{izes in
the moft convenient divifions: the quantity of pure
metal in every piece is known; and finer methods of
ftamping fecure us that they cannot be clipt or filed
away without its being-difcernible atonce. The pub-
lick faith of the ftate is interpofed by thefe ftamps,
both for the quantity and purity, fo that there is no

occafion for affays or weighing, or making divifions.

Thefe are the fole purpofes of coinage. No ftampy,, . ...

can add any confiderable value, as it is eafy workman-
fhip in fuch valuable materials. But it may be good
evidence for the value, when it is impreffed by any
. juftand wife authority. Trading nations cannot make
the comparative value of their coin with refpeét to o-
ther goods, greater or lefs than the value of the me:
. tal, and of the eafy workmanfhip of coinage. Coin is
~ ever valued as a commodity in commerce, as well as
other goods; and that in proportion to the rarity of
the mertal, for the demand s univerfal. A law can on-
ly fix or alter the legal denominations of picces or
ounces; and thus indeed affe&, within the ftate, the
legal claims formerly conftituted in thofe denomina-
tions: but commerce will always follow the natural
value. If one ftate had all the mines in the world in
its power, then by circulating fmall quantities, it could
make the values of thefe-metals and coins high in re-
fpe@ of other goods; and by circulating more of
Vou. IL '

age.
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Boox II.them, it could make their values fall. We fay indeed
YU commonly, that the rates of labour and goods have
rifen fince thefe metals grew plenty; and that the
rates of labour and goods were low when the metals
were fcarce; conceiving the value of the metals as in-
variable, becaufe the legal names of the pieces, the
pounds, fhillings, or pence, continue to them always
the fame till a law alters them. Bura days digging
-or ploughing wasas uneafy to a man a thoufand years
ago as it is now, tho’he could not then get fo much
filver for it: anda barrel of wheat, or beef, was then of
the fame ufe to fupport the human body, as itis now
when it is exchanged for four times as much filver.
Properly, the value of labour, grain, and cattle, are
always pretty much the fame, as they afford the fame
ufes in life, where no new inventions of tillage, or
pafturage, caufe a greater quantity in proportion to -
the demand. ’Tis the metal chiefly that has under-
gone the great change of value, fince thefe metals
have been in greater plenty, the value of the coin is
altered tho’ it keeps the old names. |
yaueofainns 1Y+ Lhe governors of a ftate which has no mono-
wiiry. poly of filver and gold, may change the names of
- their coins, and cheat their fubjeéts, or put them into -
a ftate of cheating each other in their legal demands:
but in commerce coin will retain the natural value of
the metal in it, with litcle variation. Where the legal
~denominations of value are confiderably changed, the
effelts are obvious at once; and in fmaller changes the
effects are proportionable, tho’ not fo fenfible.
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- If the legal names of our crown pieces were doubled Cuas. 12.
fo that the ounce of filver were called ten fhillings, v~
the nominal prices of all goods would rife as much. I il i
11] 0, me
ten fhillings, as we do now in cheap years: we muft
give the two ounces of filver as we do now, tho’ they

would be called twenty fhillings. Suppofe people fo

ftupid that they were contented with the fame names,

but half the filver. Coining with any ftamp is an ea-
fy manufa&ure, any nation could make our crown-
pieces, and get for them double the quantity of our
goods they got formerly. Our own merchant there-

fore gets for an ounce of filver from the farmer or

manufacturer what formerly coft two ounces, and yet
at foreign mercats he will get as many ounces for
thefe goods as before. Nowhe doubles his firft coft,
befide his former profit. 'This vaft gain would invite
fo many, and make fuch a demand, that the pricesof

- all our goods would gradually rife, till they came to
~ the fame quantities of gold and filver they were at
" before, but with-double nominal values; and then the

new exorbitant gain would ftop. At firft our country
would lofe one half upon all goods bought from us

" by foreigners: thislofs would fall upon men of eﬁatcs |

and manufacturers at laft.

As to foreign goods 'tis obvious the nominal pnces
of them mutt rife at once upon changing the names
of our coin. Foreigners who donot regard our laws,
or legal names of coin, muft have for their goods the
fame pieces or ounces they got formerly. Our mer-

H 2
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Boox I1 chants therefore in {elling thefe goods muft have as
U Y \_many pieces or ounces, which now bear a double
name.
Again, upon lowering the legal names of coin,
the nominal prices of all goods mutt fall. The mer-

* 'chant cannot afford more pieces or ounces of metal,
| than he gave before for any goods to our farmer or
manufacturer, as he will get no more at any foreign
markee, and this number now bears a fmaller name.
Foreign goods are bought abroad for the fame oun-
ces they were, and therefore the merchant can afford
them here for the fame ounces he formerly fold them
at, and with the fame profis, tho’ the name be lefs.
If one merchant refufes to {ell fo, another will, as all
can afford it: orif all refufe, foreigners will fend their
goods into our country to be fold for the fame oun-
ces, now bearing a lower name.

"Tis a fundamental maxim about coin, that  its
¢ value in commerce cannot be varied by names,”
that prices of goods keep their proportion to the quan-
tities of metal, and not to the legal names. No man
values a piece more that 'tis called twenty livres, or
twenty Scots pounds, than he would have done on ac-
count of the Sterling name.
rieegasog- Ve The changing confiderably the legal names of
gl changer. coin muft caufe innumerable wrongs amaong the {ub-
| ~ jeéts of any ftate, fince the real values of rroods con-

tinue the fame. The lowering of coins wrongs all
who are indebted in legal denominations; they muft
pay more ounces of gold and filver than t;hey received,

’
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or engaged for; and yet get no more ounces by anyCuar. 12.
fales of their goods than they got formerly. All du-\v" Y\
tles, taxes, rents, falaries payable in legal denomina-
tions are increafed. More ounces are received by the
creditors in fuch claims, and yet each ounce will pur-
chafe as much goods for the fupport or pleafure of
life as before the change. The debtors therefore are
~{o much wronged, and fo much the creditors arc un-
juftly enriched.

Raifing the legal names has the like unjuft effects
on the Othcr fide. Debts, taxes, rents, falaries, {peci-
fied in legal names, can then be difcharged with few-
er pieces.or ounces; and yet the debror gets.as many
ounces for any goods he fells as before; “and che cre:
ditor can get no. more of the goods neceflary for life
for an ounce than he got before. He is therefore fo
much wronged by the change made in the legal
names.

"The putting difproportioned values upon the fes
veral fpecies of current coin muft have bad effeéts on
a country. 'The fpecies under-valued at home will
be carried abroad, and the {pecies- over-valued will be
imported; as the former anfwers better at foreign
markets, where the ounces of metal are regarded, and

‘not the names, and the later anfwers beft at home.
Whatever fums are thus exchanged by forcigners; all
their gain is.fo much lofs to our country. What we
export ourfelves, hurts our country only by introdu-
cing perhaps a lefs convenient {pecies. 'This difpro-
portion often arifes after the values were wifely fixed
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The Value of Goobs and of Coin.
at the time they were made, if cither the mines of

VU one metal are more copious in proportion than thofe

How it charges
by the abundunce

or fcarcity of me-
tals.

of the other; or there be a greater drain of one fort
of metal by exportation, or by fome confumption of
itin the fplendour of life.

An increafe of both metals by copious mines, na-
turally abates the value of both, without any change
of the names. And thus, properly {peaking, the va-
lues of gold and filver are fallen within thefe two cen-
turies above one half: tho’ we more commonly fay
that the rates of goods are increafed. Were the mines
quite drained and the quantities of thefe metals much

“diminifhed by the various ufes of them in plate, drefs,
~.and furniture, their value would rife again; or, we

‘would vulgarly fay, the rates of goods would fall.

The ftandard itfelf is varying infenfibly: and there-
fore if we would fettle fixed falaries, which in all e-°
vents would anfwer the fame purpofes of life, or fup-
port thofe entituled to them in the fame condition
with refpe& to others, they fhould neither be fixed

in the Jegal names of coin, nor in‘a certain number

-of ounces of gold or filver. A decree of ftate may

change the legal names; and the value of the ounces

‘may alter by the increafe or decreafe of the quanti-

ties of thefe metals. Nor fhould fuch falaries be fix-
cd in any quantities of more ingenious manufactures,
for nice contrivances to facilitate labour, may lower
the value of fuch goods. The moft invariable falary
would be fo-many dayslabour of men, ora fixed quan-
tity of goods produced by the plain inartificial la-
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bours, fuch goods as anfwer the ordinary purpofes of Cuas. 12.
life. Quantities of grain come neareft to fuch a/" Y\
ftandard. :

In matters of commerce to fix the price we thould s whar rbe pr-
not only compute the firft coft, freights, duties, and, * “
all expences made, along with the intereft of money
employed in trade, but the labours too, the care, at-
tention, accounts, and correfpondence about them
and in fome cafes take in alfo the condition of the
perfon fo employed, according to the cuftom of our

country. The expence of his ftation of life muft be:
defrayed by the price of fuch labours; and they de-

ferve compenfation as much as any other. This addi-

tional price of their labours is the juft foundation of
the ordinary profit of merchants, on which account:
they juftly demand an higher price in felling, than
what anfwers all that was expended-upon the goods..
"Their value bere is augmented by thofe labours, as
juftly as by thofe of farmers or artifans. |
As there'are many contingent loffes by the perith- cntivgent pro-
ing of fome goods, or their receiving damage, thefe """
lofles may be juftly compenfated by a further aug-
mentation of the price of fuch as are fafe. As mer--
chants lofe fometimes by the falling of the rates of
goods on hand, they may jultly take the contingent-
advantage too of goods on hand, when the rates of”
fuch goods rife by any accident which makes them
fcarce. Men who are fortunate in thefe accidents may
be much enriched, without any fraud, or extortion..
The conftant profit is the juft reward of their la-
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" Boox IL bours. Thus tho’ the values of what is given-and re-
\N\)cewed in buymo and fellmcr {hould ttll be kept equal
on both fides, as we {hall fee prefently, yet there is a
" natural gain in trade, viz, that additional price which
the labour and attendance of the trader adds to the

goods; and a contingent one, by the rifing of prices.

. CHLP XL
T/Jc’_"Tl‘l'ﬂcipﬂl CoNTRACTS iz @ Social Lirk.

G Wﬁ_CO\ITRACTS are either beneficent, where a gratui-
tous favour is profefledly done on one fide; or
onerous, where men profefs to give mutually equal va-
lues. Of the former there are three forts known to
the Civilians, the mandatum, commodatum and depof
tum; of whichin order.* .
siemninom.  "The mandatim is when “ one contrads to manage
¢ the bufinefs of another without reward.” This may
be either with {pecial inftructions, or without them.
. Intheformer cafe,if the perfon employed departs from
his inftruétions, he naturally feems liableto all dama-
ges occafioned by it, except he has done foupon fuch
very {pecious reafons as might miflead a wife man zea-
lous to do the beft for his fricnd. In cthe other cafe, he
is bound to fuch diligence and care as a wife man ufes
in like affairs of his own, and is only liable to com-
penfate fuch damages as enfue upon a defe® of this di-
ligence. 'This is all that the obliging friend can be

cent gr onercus. .

® There are other gratuitous contra&s not included under any of thefe three, but they
come under much the fame rules, fuch as loan for confumption without intereft,
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prefumed to have bound himfelf to, unlefs he has ex-Cuas. 13.
_prefly undertaken for the very utmoft diligence and\ v\
care, or the {ingular nature of the bufinefs plainly re-
quired it; and then indeed he is anfwerable for cvery
\overﬁght, or negle&, which would not have been inci-
dent to the very beft of men. We are not to lay fe-
verer burdens on the beneficent party than they con-
fented to, or to make kind offices perilous to the un-
dertaker, without the higheft and cleareft reafons.
Nor yet fhould men on the other hand undertake the
bufinefs of their friends without hearty purpofes of.
executing them carefully; fince by domgiP o they may
have preventcd their employing fome better hands.
The * perfon employed, is bound to account to the
* employer when the bufinefs is finithed: and to fre- -
ftore his goods with their profits. And the employer
is f bound to indemnify his friend as to all loffes or
expences fuftained in his fervice. ‘The favour underta-
ken was to employ his labour and care gratuitoufly, and
no more, from the ordinary nature of this contract.
I1. Gommesdatum is * the loan for ufe without anyrmm for ufe
« price or hire, where the fame individual goods are
“ tobereturned.” If aprice or hireis given, the con-
trad is not beneficent, it goes by another name, loca-
tion, or fetting to hire. . When the fame individual
* The mandatarius and # mandator, By genus they mean what modern logicians
-+ This is demanded in the ac?io direcfa | call fpecies, equal quantities, weights, mea-
mandati. fures of goods of the fame kind : by fpecies,
f This is demanded in the af7io con- | the Civilians mean the fame individual. /-
traria. Sit. 1 ii. tit. 15. In this fenfe the claflic

4 Mutuum verfatur in rebus fungibilibus, | authors too ufe thefe words
guae reddendae funt in genere, non ix fpecie. :

VouL.
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Boox II is not to be returned, but equal quantities or mea-
w~~Uflures, and this without price or intereft, the contrac
is mruch of the fame moral nature, but the Civilians
call it murtusm gratuiturm, or the gratuitous loan for
confumption. If this loan for confumption be for a
certain price befide the reftitution of equal quand-

ties, ‘tis called lending for intereft. |
ninien. I the gratuitous loan for ufe, the favour is done
vt to the borrower. He is therefore certainly bound 1. to
as high care of the goods as any wife man would ufe
‘about fuch goods of his own, or rather to greater,
out of gratitude. A good heart muft recoil at fuffe-

1ing any friend to lofe by his kindnefs. "I'he lender

expedts this care, and we are juftly deemed to have
bound ourfelves to it. 2. The borrower is bound to
apply the goods to no other purpofes than thofe for
which they were lent: other condué is perfidious and
ungrateful. And, 3. He muft reftore them at the
time agreed, in as good order as he received them,
excepting the natural wear of fuch goods, by the pru-
dent ufe allowed. In demanding nothing for the im-
pairing of the goods by this ufe, confifts the favour
of the contract. 4. ¥ the proprietor needs his own
goods before the term of loan is expired, humanity
and gratitude oblige the borrower to reftore them,
unlefs he is in fome extraordinary ftrait himfelf, much
beyond that of the lender. But chiscannot be matter
of compulfion, except in very fingular cafes of necef-
- fity. When the urgent occafions of the borrower

hinder him to reftore before his time of loan expires
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as he is hound in graticude, he'muft think himfelfc,, . 13.
obliged, to compenfate any damage the lender fuf- A0
tains by his kindnefs to him. An honeft heart can- '
not avoid this duty, tho’ he cannot be compelled to

reftore the goods fooner. Could he be compelled, he
might{ometimesbe gready difappointed;fince perhaps

trufting to this loan, he has omitced prowdmg himfelf
otherways when he could have done it, whereas now

- the opportunity may be gone.

If goods lent, perifh by fuch an accident as had o whe
reached them in the pofleflion of the lender, the bor- 5w
rower is not obliged to compenfate them; thelender
fuffers no more by the loan than he would have fuf-
fered without it. Suppofe they would have efcaped in
the lender’s pofleflion, and yet the borrower was guil-
ty of no negligence about them: here a lofs muft be
fuftained by one fide, or by both: neither is fuppofed
to bein any fault. If no otherreafon of humanity be
on the other fide, the borrower feems rather obliged
to bear it, out of gratitude; nor is it fo readily to be
prefumed that the lender, who had no views of gain,
confented to bear fuch loffes, as that the borrower did
fo; fince for the advantage of the gratuitous loan,
men would readily make themfelves liable to fuch im-
probable hazards. ‘The truth may be that neither
thought of fuch contingencies; if they did, they would
have exprefly agreed on whom the lofs fhould fall.
And probably it had been on the borrower. There
feems litcle occafion for a general rule to caft allfuch
lofles always on one of the parties. If the lender were -

' I 2
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rich, and the borrower poor, it would be mean in the

VYU lender to demand any compenfatlon If the borrower

72 depofitum.

Onerous con-

trafls.

‘were rich, it would be bafe in him not to compenfate.

If their fortunes were equal, or fo good that neicher
would be diftrefled by the lofs, it would beft become
the borrower to bear it altogether, as he received a
favour in the contra¢t. The lovely and honourable
part is cafily feen;-tho’ it is not always eafy to find
reafons for rules cafting the whole damages in this
and fuch like cafes, univerfally on one fide.

"The lender 1s bound to refund to the borrower,
all expences made in neceflary repairs by which the -
goods are preferved fit for the proprietors ufe; and
no others, unlefs by exprefs agreement.

HE. The depofitum is a branch of the mandatum,
where ¢ the bufinefs committed and undertaken is the
« fafe cuftodyof goods.” 'The * keeper, as he pro-
feffes friendfhip, binds himfelf to fuch diligence as
wife men ufe about like goods of their own; and muft

reftore the goods upon the demand of the proprietor,

+ except only in fuch cafes where one would have a
right to oppofe him by violence in an unjuft defign.
"Thus one may detain arms depofited, when demanded
with a view to murder any innocent perfon, or to
make war on our country. 'The depofiter is bound
to refund all prudent expences made in keeping his

goods.
IV. In onerous contrads, both fides profefs to give
or transfer goods or rights of equal values. Moft of

® Depfitarius.  tCicerogivesa decifion too general and inaccurate, De Offic.L.i. ¢. 10,
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the neceflary rules appear fufficiently from what Was Cias. 13.
faid * above about contradts in general. The chief Vo

forts are,

1. Barter, or the exchanging goods of equal va- ,,,.

lues; which differs from mutual donation in this, that
in donations there is no obligation to equality.

2. Buying and felling; the fimpleft manner of which suing and -

is when the buyer at once pays the price, and re-
ceives the goods. If the price be paid, or. fecurity for
it accepted, and the goods delivered, as the property
is compleatly transferred, no fubfequent fale, or im-
perfe&t prior contraé about felling, can elude the

buyer’s right. If the goods are to be delivered on a.
future day, but the bargain compleated about themy;.
if they perifh before the day, thelofs falls on the fel--

ler. If they perifh after that day, and the feller was
ready to deliver them upon it, heis deemed after that
day only as the depofitary. All lofs, without the fel-
ler's fault, muft be borne by the buyer. Where an a-
grecment is made about certain quantities of goods
which cannot be now delivered, fuch as about a fu-
ture crop; and the feller afterwards contracts with a
- third perfon not apprized of. the prior contract, and
delivers the goods upon receipt of the price; the civil
law favours the latter, as a fair purchafer, and deems

all fales imperfe&t without delivery; but gives to the:
perfon deceived in the former contract a full right a--

ainft the fraudulent feller, to the whole value of the-
bargain. If both have paid the price, and the feller-

# See chap. 6. of this took.

ling,
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Boox II. proves infolvent, it is not eafy to find valid reafons
™\ for cafting the whole lofs on either. 'There are many
* additional covenants in the bargains of fale which
are fufficiently underftood by the terms of the agree-
ment.

V. Setting and hiring includes all chefe contradts
wherein “ one agrees for a certain price to do any
“ work, or to grant the ufe of any goods, moveable
« orimmoveable” In thefe concradts men are obliged

to ufe the goods they hire, as wife men ufe like goods
of their own; and are truly liable in confcience for all
.damage done by ufing them otherways; as it isas in-
jurious as any other {ort of wrong. A manof truein-
-tegrity and humanity would particularly regard the
cafe of fuchindigent perfons as often fet houfes, fur-
niture, and other goods to hire; and be religioufly
~cautious of doing any unneceflary damage to them.
When materials are given out to be manufactured
cor wrought by an artift ata certain price, the Romans
have another + expreflion for the contra@, butit is -
of the fame nature with thatof hiring labour. The
fetter of goods muft make them fic for ufe, and keep.
them fo, or refund any charges thehirer has been put
toin doing it. And the hired labourer, as he is bound
faithfully to execute his work, fo he is not to be de-

Setting to bire.

*# Such as the lex commifjoria, that is, if | the right of redemption or the firft offer,
‘the price is not paid on a certain day, that | if the buyer incliges to fell again.
the bargain is void. Add;%ioin diwm, where t Locare opus faciendum; where the lo-
the feller may accept of a better price offe- | cator pays theprice. The locator operac re-
' red before fuch a day. Clanfula retraltus, l ceives the price.
«or aright-of redemption.  Fur protimifeos '

-
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frauded of his hire. If he is hired for a long tra&omep 13.

time, the hirer cannot in humanity make any deduc-\/" v\

tions on account of fmaller interruptions given to his

fervice by tranfient fits of ficknefs. Such fitsare inci-

dent to the firmeft conflitutions; and the hirer is juftly

prefumed to have precluded himfelf from fuch excep-

tions, or deductions from the price agreed to, by hiring

for a tra& of time. .
VI. In loan for confumption at a fet price or inte-: L. furco-

reft, the Iender claims not the fame individual, bute- /i~

qual quantities, and the price for the loan. Some

goods bear natural fruits or increafe, as lands, flocks,.

- herds, gardens. The grant of thefe fruits naturally

deferves a price or rent. 'Tho' goods have no fruits

or increafe, yetif they yield great convenience in life,

and have coft fuch labour or expence as would have

acquired goods naturally fruitful, if the proprietor

grants the ufe of them, he may juftly demand a

price, fuch as he would have had if he had employed

~ his money or labour on goods naturally fruitful. This

is the cafe in fetting of houfes. .
If in any way of trade men can make far greater Tk jup fonda-

gains by help of a large flock of money, than they ton of inter on

could have made without it, "us but juft that hewho -

fupplies them wich the money, the neceflary means

of this gain, fhould have for the ufe of it fome fhare

of the profit, equal at leaft to the profic he could

‘have madeby purchafing things naturally fruitful or

yielding a rent. This fhews the juft foundation of

intereft upon money lent, tho' it be not naturally
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Boox IT. fruitful. Houfes yicld no fruits or increafe, nor will
W~V fome arable grounds yield any without great labour.
Labour employed in managing money in trade, or
manufactures, will make it as fruitful as any thing.
Were intereft prohibited, none would lend, except in
charity; and many induftrious hands, who are not
objects of charity, would be excluded from large gains

in a way very advantageous to the publick. -
s meiwe VAL The reafonable intereft varies according to -
spimerct.” the ftate of trade, and the quantity of coin. In a
country newly fettled, or but beginning to trade,
where few hands and liccle money are employed that
~way, great profits are made by fmall fums: and as in
“fuch places more land-rents are purchafed for any
~ given Tum than in countries flourithing in trade, and
abounding with money; an higher intereft is reafon-
able, and no man would lend except upon an high
intereft. The gain too made by any fum is fo large,
that traders or purchafers can afford to give it. When
maay hands and much wealth are employed in trade,
as men can be fupported by fmaller gains in propor-
tion upon their large ftocks, the profit made upon
any given {fum cmployed is fmaller, and the intereft
the trader can afford muft be lefs. As money grows
plentier, and bears lefs intereft in loans, more incline
to purchafles of lands than formerly; and this de-
mand raifcs the rates of lands, fo that fmaller land-
rents can be obtained for any fum. Men are therefore
contented with finaller intereft than formerly when
they could have got greater land-rents. They fhould
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be fatisfied if it furpaffes the annual profits of pur-ciss. 5.
chafes, as much as compenfates the greater troubles VU

or hazards attending the loans: and thus it falls of
courfe, without the force of laws. '

Laws too muft follow thefe natural caufesinfettling 1,. .. ./ 1.0

the intereft, otherways they will feldom have their ef.
fect, and be iniquitous. If the legal intereft is high
in wealthy nations, where fmall gains are made upon
any given fum employed in trade;, traders will not
borrow without abatement of intereft, nor will men

borrow for purchafing lands, when the annual rents

of them are far below the intereft. Moneyed men may
firft run upon purchdfes, and decline to lend upon
fmaller than the legal intereft; but the demand for
lands will foon raife their price, {o that they fhall get
much {fmaller annual rents for a given fum: many will
therefore accept of intereft below the legal, but high-

“er than the annual rents of lands. If the legal inte-

reft is made too low, few will incline to lend; they
will firft atcempt to purchafe lands: if the price of
them rife by the great demand, fo that {mall annual
profit is made this way, moneyed men will turn to
trade and manufadtures. Mennot educated to fuch
bufinefs, or who choofe to live without bufinefs, will
find aétive traders always fond of borrowing at high-
er than the legal intereft, and will find ways by dif-
count, and annual gifts agreed upon, to elude the
law.

- 'The chief ufe of fuch laws is to fettle the intereft
decreed by courts on many occafions, where there has

Vou. IL K

about it
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Boox II. been no agreement of the parties; and to prevent the
"\ extortions of fome grafping wretches upon the incau-
tious, or thediftrefled. Prudent men will fettle this
oint for them{elves according to the natural caufes.
If the polity of any ftate allows lictle commerce
with foreigners, admits of no great increafe of wealch
in the hands of a few, nor of any alienation of lands to
perpetuity; if it is defign'd for a republick of farmers,
which fome great authors judge moft adapted for vir-
tue and happinefs,* there all intereft of money might
properly be prohibited. But where the ftrength of -
a ftate depends on trade, fuch a law would be ru-
inous.
ronegip. VIIL In the contraéts of partnerfhip, which are
of very different forts, the terms of agreement deter-
mine the rights and obligations of the partners. But
as they profefs mutual friendfhip to each other in
this contraé, there is more room for all reafons of
equity and humanity in this than other onerous con-
tradts; and all frauds deferve a feverer punithment.
comts 1o 1%+ In fome contradls a certain price is paid for
sritris. an uncertain profpeét of gain, as in the purchafe of
annuities for life, or of ticketsin lotteries. If the fum
of the prizes is no further exceeded by the fum of the
prices paid for all the tickets, thanwhat defrays the
neceflary charge of fuch projects, and makes a reafon-
able compenfation for the attendance and labour of

* This Harrington and others judge to be the polity of the Hebrews; and hence in-

tereft was prohibited among them, but it might be exacted from foreigners, Deut.
xxii. 19, Plalm, xv. §.
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the projectors; . the contract is not cenfurable upon thecy ». 15.
account of any inequality; but fuch projeéts are of-\ VU
ten blameable on another account. Private lotteries,
wagering, and contradts of gaming, produce no good
to the publick, nor avert any evils.. Some citizens
are enriched by the lofs of others, in a way wholly
ufelefs to the publick. ‘Through the vain hopes of
- multitudes, and a fort of felf-flattery in their good
fortune, were there no reftraint put to fuch praét-
ces by law, great fums of money which otherways
would have done good to the publick in trade or
manufaures advancing the wealch of a nation, would
by bafe artifices be drawn into fuch ufelefs channels,
and men’s minds be diverted from all ufeful induftry.
"Tis therefore juft to reftrain fuch private projeds or
contrads, even where there is nothing direétly frau-
~ dulent in them. Upon fome publick exigence no
" doubt money may be prudently raifed by this way of
lottery, which can caufe no complaint, fince noneare
forced to contribute.

"There are other contrads of hazard where a fmall
priceis paid to obtain fecurity againft a great uncer-
tain danger; or to have fuch loffes made up when
they happen. Such are the infurances againft the
dangers at fea, or thofefrom fire. Such contrivances
are both humane and ufeful to the publick. Thein-
furers are enabled to indemnify the fufferers by the
- premiums received from thofe whofe houfes and fhips
are fafe. 'Thus afort of partnerfhip in loffes is efta-
blithed over a nation; as the lofles are made up by

K 2

Infurances,
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Boex IT. fimall contributions from thofe who have efcaped the
Y\ calamity. Thus many active hands in bufinefs are pre-

ferved from early ruin by fuch accidents.

wuering wd 10 the private contracts of hazard, or partly of

gamiag.

hazard, partly of art, fuch as wagering upon uncer-
" tain events, or upon the {uccefs of a game; if the
{fums ventured do not exceed what the pcrfons can af-

ford to {pend upon any amufement, without obftruc-
ting any duty of hfe, if no more time is {pent in
games than what is a necefary refrefhment from fe-
rious bufinefs or ftudy; and no habit of {loth or im-
patient hankering after fuch diverfions is contratted;

the contraéts cannot be called criminal or faulty. Buc
when the fums hazarded are fo great that the lofs of
them would any way diftrefs us, or our antagonift,

and as no good can arife from fuch contra&s, they
are highly criminal. "Tis moft inhumane, as well as

foolith, to expofe the fortune which fhould fupport

afamily, our friends, or the poor, oreven aflift our
country, tofuch unneceflary hazard. It is wicked to
ly in wait for the ruining our neighbour through his
own rafhnefs orimprudence. No man of true virtue
or confcience could retain fuch gams when he got
them. And it i1s amazing how, in ages of luxury
and corruption, men can fo far forget the true na-
tures and names of things, as not to look upon all
fuch gains as fcandaloufly infamous to men of better
condition, when they are plainly acquired by the fame
mean {pirit of injuftice, or avarice, that we all abhor
in a thief or a pick-pocket. "T'is wife therefore in
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every nation to reftrain fuch practices by the fevereft s, 14.
kaws, and moft infamous punifhments; efpecially in\ v\
thofe orders of men who ought to be moft above
fuch bafenefs of foul, and whofe vicious examples
muft be moft extenfively pernicious.. But guid leges
~fine moribus vanae proficiunt.——

X. The common fecurities given for performance cura; of bt
of contraéts, are pledges and mortgages (of which /-
already;) and bail, when other perfons become bound
in cafe the principal debtor fails. As the loans are
often made more upon the faith of the furety than
the prineipal, when the principal negleéts to pay, or
becomes infolvent, the furety is as much bound in
bonour and confcience, as the principal was; and

~ can no more ufe any delays, evafions, or artifices,
with a good confcience, thanif the money had been
lent for his own ufe; except he difcovers fome grofs
negligence in the lender, or fome fraudulent collu-
fion with the principal, by which this burden is un-
juftly, or malicioufly caft upon him, |

CHAP. XIV.

Perfonal rights arifing from Jome lawful altion of
the perfon obliged, or of him who bas the right.

L SOMIE rights arife,. not from any contract, gz, aie
but from fome other action either of him/7metemin
Sful or unlawfuls

who has. the right, or of the perfon obliged. Thefe
actions founding rights are either lawful, or unlaw-
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Book IL ful. When the actions are lawful, the Givilians to
Y\ avoid multiplying the fources of obligation, or forms
of action, call them * obligationes quafi ex contradhu
ortae: feigning a contraét obliging men in thefe
cafes to whatever could reafonably have been deman-
ded by the one party, and wifely promifed by the o-
ther, had they been contracting about thefe matters.
"The obligations indeed appear fufficiently, without .
recurring to the notion of a contrac, from the na-
ture of the actions, and the rights of property, and
their effe¢ts.  'When the action is unlawful, thefe are
the rights arifing from injury, of which in the fol-
lowing chapter.
The former obligations guaf ex contrafu are redu-
cibleto two claffes. 1. Thefe arifing from taking pof:
{eflion of goods which one knows belong to others,
or are fubjetted to the juft claims of others. 2. Thofe
arifing where one derives to himfelf any valuable ad-

vantage at the expence or lofs of others, who did -

not confent or contrat to bear this lofs gratuitouf-

ly. Thefe obligations arife either from the nature

of property, qr mens prior claims; or from the:

general focial law, that none fhould fuffer by any

good offices done to others not intended as a gra-

tuity, or b¢ damaged in his property without his

- confent.

e aigain 11, Of the firft clafs is the obligation upon the
iofuirs. pofleffor of other-mens goods to reftore them with .

* Infit. L. ii. tit. 28.
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their profits: the obligation upon the * heir-to paycuse. 14.
the debts affe@ting the inheritance, and upon the ex-L U
ecutor to pay debts and legacies as far as the effects
go. The eftate defcends fubjeét to fuch claims, and
the heir has a right only to what remains after dif-
charging them: the effets of the deceafed are the
fole fund out of which fuch debts thould be paid.
Nor is there more left to the executor than the fur-
plus after debes and legacies are difcharged. - Thele-
gatees have as juft a nighe to their legacies as the ex-
ecutor or heir by will has to the furplus.

To this clafs too are reduced the obligations of all
who have pofleflion of the goods of others without
contra&®, fuch as tutors and curators, or thofe who

‘preferve and take care of the goods of the abfent

without commiflion; who are called negotiz utilis gef-
tores. All thefe are plainly obliged to reftore, and
account with the proprietors for their goods and the
profits of them.

1II. "The fecond clafs contains the obligations on r, i
thofe for whom any imporsant fervice is done, or o neduiis
whom any advantage is derived, by the labours or
expence of others, without a commiflion or contraét.
"The perfon thus profited is plainly obliged to refund

-all prudent expences, and compenfate all labours not

intended gratmtouﬂy. - 'The merchant whofe fhip-

wrecked goods are preferved by my labour or ex-

® The obligation on the heir to pay | lyan obligation guafi ex contractu. They
debts is plainly of the fame nature with feigned the heir, as to the debts, the fame
that of the executor or heir to pay lega- | perfon with the deceafed, and thus made
cies, tho’ the Civilians called the later on- | him liable.
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Bobx II. pence, without my intention of doing fuch fervices,
W ~Y\Uor bearing fuch charges asa favour, is obliged, when
he claims his own goods, to compenfate if required
all my prudent labours and expences. Thus one is
obliged to indemnify his tutors and curators in all
their prudent management of his affairs; and for thefe
claims there were particular * actions in the civi/ law.
e oin fr - As to the obligations upon children for their
e maintenance, we may conclude, 1. What a parent
expends upon his children when they have no fortunes
of their own left them by fome other friend, is uni- -
verfally prefumed to be a donation, where the con-
trary is not declared. But tho’ the parent be ftrictly
obliged, from the ftrong tie of nature declaring to
him his duty, to provide neceflaries for his children,
and even is bound by the ftrongeft tie of humanity
to improve their condition as he has fair opportuni-
ties; yet his not placing fuch offices to an account of
debt to be compenfated or difcharged by the chil-
dren, is to be reputed an obliging aét of kindnefs,
which he could not be compelled to by any perfe&t
claim of the children. A-parent may juftly claim to
have the expence refunded, if he falls into any dif-
trefs. Nay without being in diftrefs he may juftly
place to an account of debt all manner of neceflary
or prudent expences made upon a child who had a
fufhicient fortune of its own; and may get them re-
funded, either for his own more eafy fubfiftence, or

for the benefit of others of his children. But

& Aljo contraria tutelae, et negoticrum geflorum,
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2. When one maintains the child of a ﬁranger CHAP. 14.
whatever prudent expences are made may juftly be\ YU
charged as a debt, where the contrary is not decla-
red. Here there is no prefumption from parental af-
fe@tion that they were intended gratuitoufly.

The partiality which appears in the laws of fome rs parsiarisof
nations that pretend to pay great regard to the na- """
tural rights'and liberties of mankmd is very furprif-
ing. Whatever cxpcnccs are made by any one on the
child of the meaneft citizen, or Fellow-Chriftian,
muft bea donation, whether fo intended or not. It
founds no right to the child’s fervice, nor to claim
any compenfation. He may leave his fupporter when
he comes to the ufe of reafon. And yet the equally
innocent children of captivesin war, or of men of a
different complexion, are detained as flaves for ever,
with all their pofterity, upon no other pretence of
right than this claim upon them for their mainte-
nance; as if fuch were not of our fpecies, and had
not bodies and fouls of the fame feelings with our
own; or as if mens fecular rights were founded on
their religion, or on their complexions.

"Tis true indeed the mafters of the parent, or he ,, ., .,
who maintains another’s child at his own expence, claim upen e
has a right to claim compenfation for all neccffarym st
and beneficial expences made on the child, and thefe
only; not fuch as were for the fplendour of his own
family. Buc this right is no higher than that of any
creditor in an equal fum over his debtor. If any friend
of the child offers to come to account, and refund

Vou. IIL L
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Book II the paft expences, the mafter cannot juftly refufe it,
UYJor detain him. If the child when he attains to the
ufe of reafon finds another he rather choofes to be in-
debted to, who will repay his former mafter’s ex-
pences, the mafter cannot juftly detain him. The
labours of the child, after the time that he could earn
any thing beyond the plaineft food and cloathing,
fhould be placed to account as difcharging fo much
of his debt as their value furpafled that of his necef-
{fary maintenance. And when the fum of their value, -
after deduéting the charge of the annual neceflary
maintenance, cquals the expence of his maintenance
in his childhood, the mafter has no further claim up-
onhim. It would generally be found that the labours
of any perfon found in body and mind, would {uffi-
ciently difcharge this debt before he came to thirty
years of age: and where there was any confiderable
dexterity, theywould difcharge it much fooner. The
debtor has plainly a right to choofe that labour by
which he can fooneft difcharge the debt. |
If greater expences are made on a child for its in-
ftruétion in any art; the child is no doubt liable for any
fuch higher expences as were made for its real benefic.
But then, its labours in this art are fo much more valu-
able that this greater debt would be fooner difcharged:
otherways the expences were not for its benefic.
" qiepain s 11s pleaded that where anyfum is advanced upon

oS " any hazard, there one may * juftly infift on more than

~* This is the cafe of contra&s on Bottomry, where the only fecurity is given upon the -
fhip. A great premiom is decmed juft, becaufeall is loftif the fhip perifh.
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the reftitution of the fum advanced, with all the le-Cyss. 14.
galintereft: thatin thefe guafi contraéls, menarebound U
to all that could have been reafonably demanded, or
prudently agreed to, if perfons had been in a condi-
tion previoufly to have contradted. That to engage
a man to advance any fum where there is an hazard
of his lofing all, he muft alfo have a profpe& of fome
confiderable gain in cafe the event proves fortunate.
What is thus advanced for a child will be entirely
loft if he dies before his labours difcharge it; there-
fore much more is due than the fum and the common
intereft. This claim can fcarce wholly be denied, nor
would it be unjuft to infift on fomething more. And
yet in other cafes, where a plea of fingular neceflity
is no greater than thata deftitute infant has to a bare
maintenance, we do not think it reafonable to oblige
to further compenfation than the principal and inte-
reft. If I take another’s horfe to aflift me in cfcaping
from fome imminent danger, and return him fafe
with a proper price for the ufe of him, or if he is
fpoiled, if I pay his full value with intereft for any
time I delayed payment, no more is demanded, and
yet had I perifhed he would have got no compenfa-
tion. Sure the neceflity of the child is as great.
Allow that there fhould be fome inducement to
men to rear fuch deftitute children, of whom fome -
may die without making any compenfation. It can-
‘not be alleged that the debt of fuch as die is charge-
able on thofe wholive. But’tis truly reafonable that
cach one be charged with fomething further than
L2
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Boox IL. was expended, on account of the hazard run in ex-
Y \Upending it: and this a wife man would confent to.in

Fromthe prefer-

a like cafe of his own. But this claim cannot make 2
great addition. Grant that one third of the children
born, die within the firft three years; this would add
juftly one third to the charge of thefe three yearsand
liccle more. 'The hazard grows always fmaller as they
advance in years till their labours.could difcharge the
debt. On account of fuch hazards it would never be
juft to demand more than in proportion to the ha-
zards in the feveral periods of life, and this would
{carcely add a fifth part to the fum of the expences,
till they attain to the age of ten or twelve, when
their labours begin to compenfate their maintenance,
nay to abate the debt.

"Tis further pleaded, that in fome barbarous na-

ving them from cions, unlefs the captives were bought for {laves they

Paughter,

would all be murthered. They therefore owe their
lives, and all they can do, to their purchafers; and
fo do their children who would not otherways have
come into life. But this whole plea is no more than
that of the negotium utile geftum, to which any civi-
lized nation is bound by humanity; ’ts a prudent
expenfive office done for the fervice of others without
a gratuitous intention: and this founds no other
right than that to full compenfition of all charges
and labour employed for the benefit of others. Thus
fuppofe a merchant buys an hundred fuch flaves; fo
thac his whole charges on che voyage, and prime coft
of the captives, adding alfo a reafonable merchant’s
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profit upon the ftock employed, amount to a thou- Cnar.14
fand pounds. Thefe caprives are his debrors jointly \/ Y\«
for this fum; and as foon as the value of their la-

bours beyond their maintenance amounts to this fum,

and the legalintereft from the time it was advanced,

they have a right to be free; and this it would do in

ten or twelve years, tho’ a third part of them died;

and then all his claim, or that of any one under him,;

would ceafe.

A fet of inaccurate popular phrafes blind us in cus of
thefe matters. - Captives owe their lives and all to ™
the purchafers, fay they. Juftin the fame manner, we,
our nobles, and princes, often owe our lives to mid-
wives, chirurgeons, phyficians, fellow-foldiers, fer-
vants, neighbours: one who was the means.of pre-
ferving a man’s life is not therefore entituled to.make
him a {lave, and fell him as a piece of goods. Strange,
that in any nation where a fenfe of liberty prevails,
where the Chriftian religionis profefled, cuftom and
high profpeéts of gain can fo ftupify the confciences
of men, and all fenfe of natural juftice, that they
can hear fuch computations made about the value of
their fellow-men, and their iberty, witheut abhor--
rence and indignation!

IV. To this fecond clafs of grafi contralls are re- i wintins. -
_duced the obligations of fuch who ufing the privilege{’,}if,',.,f,-f;":f,f .
of neeeflity have done fome damage to others; which =/ '
they are always-obliged to compenfate as foon as they
can. Such too is the obligation of one who * received

o For this there was-the condiftio indebita.



86 RiGcHTS arifing from INJURIES.

Boox II. as due what afterwards appears not to have been due;
\Y\or 7 received a price upon account of a fervice or
preftation which cannot be performed: or received
. - any thing on account of a contract or promife againft
which there lay a juft exception. All thefe are oblis
ged to reftore or compenfate what was thus received.
"T'hus likewife, partners are obliged to refund propor-
tionally what any one of them has ufefully or by di-
re¢tion expended above his fhare, upon the common
ftock. Such too is the obligation of one who by any
lawful action, or contrivance, or {tructure of his for
his own behoof, has occafioned damages to others
which they were not previoufly bound to bear with-
out compenfation; or had not contracted to bear-
gratuitoully: he is naturally obliged to compenfate

them.

CHAP XV.

The rights arifing from injuries and damages done by
others: and the abolition of right.

doiviuyie Lo H E violation of any perfeét night of ano-
Fud ther, is an izury, whether by violence to
his perfon, attacks upon his charaéter, reftraints up-

on his right of liberty, depriving him of his goods,
fpoiling them, ftopping the profits he had a right

to, or withholding what he had a right to claim;
whether any of thefe things be done with a malicious
defign, or a {clfifh one, or by culpable negligence;

t Condictio caufa data caufa nin fecuta.



Ri1GHTSs arifing fromINJURIES. 8

whether * by a&ing or omitting contrary to our du- Cuar. 15.
ty. The damage includes, T befide the value of the\ Y\
goods taken away, fpoiled, or detained, all lofies or
inconveniences enfuing upon the want of them; and

all interception of gain which would have accrued.

The damage one has done he is facredly obliged . i coor-
to compenfate to the utmoft of his power. The in-4," ¥«
jury is perfifted in till this be done: nor can one other-
ways fincerely repent, or recover the charaéter of ho-
nefty. The perfon injured has a right to compcl the
author of it to this compenfation: without this righe,
bad men would trample on all the rights of their fel-
lows. "Tis generally for the publick intereft, as well
as that of the fufferer, not to remit this right of com-
pelling even by force to make compenfation, and of
inflicting further evils as punifhments; and that not
only for the future fecurity of fuch who fuffered, but
for the general fafety; that all bad men may be de-
terred from the like attempts, by fear of the like pu-
nifhments. - |

When more than one have concurred in an inju- s o 1
ry, he who by authority or power compelled ochers ;™ ™«
fubjec to him, is the principal caufe; ke oughe to
make reparation, and fuffer the greateft punifhment.

But when we cannot reach him, as he cannot give
impunity to others in injuries, we have not only a
right of violent defence againft thofe who injure us
at his command, but of obtaining reparation from

* Fuciendo, vel non faciends fecus quam debebat.
t Lacram ccflans vel damnum emergens.
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Boox IT. them; nay often of infli¢ting punifhment upon them

" VY"\Uwhen they have acted knowingly againft their duty,
-or through culpable ignorance. If the injury be re-
parable, and of a lighter fort, and the immediate a-
-gent undertook it only to avoid vaftly greater evils
threatened by thofe who had him in their power, his
aftion perhaps was not criminal, it was excufed by the
plea of neceflity; (of which hereafter) bur this plea
will not free him from the obligation of repairing any
damages done to other innocent perfons, as the means
of his prefervation.

Where many have by concert done any damage,
each one is liable for the whole, when we cannot
obtain reparation from the reft, even altho’ we knew
what fhare each one had in the a¢tion, or the {poil.
But when at different times, - without concert, diffe-
rent perfons {poil a man of all his goods, each one
{eems liable only for his own part of the damage; tho'
more may be demanded by way of punifhment. In the

> - former cafe when one has compenfated the whole, no
more is due to the fufferer on this head. The reft
are bound each to refund his fhare to him who com-
penfated the whole. In punithments the cafe is other-
ways; the fufferings of one do not exempt the reft.
Compenfation, and punifbment, have different ends
+ and meafures; nay compenfation is often due where
there has been no fault.

When one employed in any ufeful perilous fervice
to the publick, does any damage to others by fuch
inadvertence as is fcarce avoidable, the damage thould
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' be compenfated by the publick for the intereft of cise. 15.
which fuch fervices were undertaken Thus if one in'\ v VU
. the heat of battle hurts any of his fellow foldiers un-
defignedly.

Damages done by hired fervants, without orders pimse 4.-
from their mafters, are chargeable only on themfelves:” ™"
when done by orders, they are principally chargeable
on their mafters. When damage is done by a {lave,
without his mafter’s fault, theflaveis naturally bound
to compenfate it, as he is a moral agent. But the
~ mafter having a right to all his labours, by which a-
lone he can compenfate, the flave feems in the con-
dition of one indebted to two creditors above the va-
lue of all his goods and labours; which therefore
muft be divided between them in proportion to their
claims. Suppofe the {lave worth forty pounds, this
is the mafter’s claim; and that the damageis valued
at twenty, this is the fufferer’s claim: the mafter, if -
he retains the flave, fhould compenfate two thirds of
the damage. If the damage had been valued at forty
pounds, the mafter fhould compenfate the half of it.

And he is always obliged to give fecurity againft fu-

ture damages upon difcovering the injurious difpofi-
tion of his flave. Should the mafter compenfate the
whole damage, or deliver up the flave; in many cafes
the mafter would fuftain all the lofs, and the fufferer
none at all, while yet both may be equally innocent;
which feems unjuft. Civi//aws {fometimes enjoin this,
to make mafters more vigilant about their {laves. But

asflaves are moral agents, they arc always liable them-
Vou. IL
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Boox IIfelves to fuch punifhments as may be neceflary to re-
WY\ ftrain their vices, whatever way damages be compen-
fated: the change of fervice might be no punifhment

to them. ‘ ’
Damege dety ~ When damage is done by the beaft of any one
ko who had no ground to fufpect fuch an hurtful difpo-
fition in it; a like decifion, as to bearing a fhare of
the damage with the fufferer, would feem reafonable.
Some * crvil laws are feverer on the proprietor, to en-
gage the greater care that their cattle be not injuri-
ous. Whereany unufual petulance or vicioufnefs has
been previoufly known to the owner, heis inall cafes
liable to full compenfation; fince he was obliged to
prevent thefe damages, and fuch negligence is juftly

punifhable.
vt 11, 'When one negligently, or ina fudden paflion,
o,% 4nst Phas done any damage, he fhould voluntarily offer full

compenfation, and any reafonable aflurance an un-
byafled arbitrator fhall appoint, againft any futurein-
juries; and upon this the perfon damaged or injured
thould be entirely reconciled. Voluntary fubmiflion
to compenfation, and fuch aflurances for the future,
are all that can be reafonably demanded. To refufe
them, when demanded, fhews an hoftile injurious
difpofition, ‘
riejoverde-  Onefort of damage is fo common that manyfeem
ks 2t o overlook . the injuftice of it, the delaying payment
of debts owned to be juft. In fome fetcled debts, as

* Exod. ch. 21. Inflit. Liv. tit. 9. Dig. 9. tit. 1. and others d: aionibus noxali-
bus et de pauperie, :
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thofe upon bonds and fome others, the law eftimates Caav. 15
the damage of delay at the common intereft of theVV\J
money; but by an unreafonable partiality allows no
intereft upon current accounts. A man of true ho-
nour and juftice may think the common intereft a fuf-
ficient compenfation to a moneyed man who is not
engaged in trade or manufactures, unlefs he fuftains
fome other lofs by our having delayed payment. But
tomenin trade, 'tis manifeft chat the injuryand da-
mage of even delaying payment is much more grie-
vous; not to{peak of the expenfive fuits they are for-
ced to, the occafioning their credit to fail, orof de- -
frauding them altogether, which to commen fenfe
mutft appear one of the vileft and moft impudent forts
of theft, and fhould be punifhed accordingly, when
done with defign. But the very delayis an injury and
a damage always equal to the gain a trader could
have made by his money in the fame time; which is
generally double of the legalintereft: for this double
intereft an action fhould certainly be allowed, upon
all the delays after the time agreed uponin the con-
tra&t. Not to mention the other grievous diftrefles
occafioned by fuch delays, when the trader’s credit
fails, and a family is entrely ruined, which could
otherways have had a decent fubfiftence. Manufac-
turers and traders muft charge an additional price up-
_on all goods to make up thefe lofles by dilatory debt-
ors, and vexatious expenfive {uits, aswell as the lof-
fes by infolvent, or fraudulent debtors. Thefe lofles
fall upon honeft and good oeconomifts who pay regu-
M2
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Boox I larly, as well as upon the dilatory, fince on account
Y \Uof thefe lofes all goods are fold fo much dearer. By
thefe means too the rates of our goods muft be raifed
when fold in foreign markets: fo that other nations,
where there is a greater regard to juftice, are enabled

to fell like goods cheaper, and ruin our trade.
R e - IIL. In naturalliberty men have a right by force to
, i defend themfelves and their nexghbours and all their
perfect rights; and to compel others by violence to
fulfil any perfe& claims they have upon them. We
are bound no doubt firft to try all gentle methods;
but when thefe fail of fuccefs, we have a right to ufe
violence, with what afliftance we can obtain from
any others who are perfuaded of the juftice of our
caufe. Incivil focieties (as we fhall fee hereafter) the
- wifdom and force of the ftate thould be employed for
thefe purpofes, to prevent the evils to be feared from
the paflion of interefted men under freth impreflions
of apprehended injuries. Citizens are generally un-
derftood to have committed thefe rights of violent
profecution and defence to the magiftrate, wherever
his aid can be obtained; and to have precluded them-
{elves from exercifing them in fuch cafes. The rules
about violent defence and profecution muft differ in
thefe different ftates of liberty, or civil polity, and
thatin thefe * three particulars, 1. the caufes, 2. the
time of beginning violence, and 3. the term to which
it may be continued.

€ Caufacy terminus a quo, et terminus ad quem.
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1. The caufes, in natural liberty, ‘are any viola- Cuar. 15.
tions of pclfe& rights great, or fmall. "T'is true one\/" Y \J
is obliged in humanity to ufe all gentle methods at,/ %
firft, and to ufe no more violence or feverity than may*-
be neceffary for his own fafety, and that of others.

We fhould always be ready to offer a reference, or to
fubmit any difputed point of right to arbitrators. If
the injury be the effeét of a fudden paflion, of which
the author will foon repent, and it be reparable; 'tis
the humane part to bear it rather than rufh into fa-

tal violence in our defence. But if the injury be de-
figned deliberately, and perfifted in after friendly re-
monﬁrances, one has a right to defend himfelf by vi-
olence even with the death of the invader. 'To deny
men the right of violent defence to the utmoft in
maintaining their fmaller rights of the perfet kind,

would expofe all good men, and all their _propertics,

as a perpetual prey to the infolent and injurious. A
{mall injury may be repeated every hour by the fame
perfon, or by others equally infolent; life would be
intolerable without a remedy for fuch evils. The pub-
lick intereft and fafety requires that men fhould be
violently deterred from fuch infolent attempts.

As to the profecution of fmaller rights, ’'tis hard
to fay that inconfiderable injuries can Ju{hfy our go-
ing to the utmoft extremity, or thatitis neceﬂ'ary to
proceed to any fatal violence to compel men to fulfil
any uifling contra&, or perform fome fmall matter
~ we have a right to claim. We can abftain from all
future commerce with fuch perfons: and 'tis better to
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Boox I fuffer a fmall lofs chan the refleGtion that for an un-

~\Uneceflary advantage we were intituled to, or for re-

covery of what was of no great value, we had taken

away the life of our fellow, when we could be other-

ways fecured againt like injuries for the future,

Thy are i A4 fubjeét under civil government thould ufe no vi-

gumen.olence againft fuch as are amenable to laws, except

in defence againft injuries irreparable, either in their

own nature, or through the infolvency of the inva-

der. In other cafes the fafer remedy is an aion at

law. If the invaders are not amenable to laws, fuch

as fugitives, robbers, or pirates; therights of natural

liberty remain againft them; as they do alfo where-

ever the hope of deteting and convicting them fails,

as in the cafe of thieves in the night-time.* "Tis by

a&ions at law alone that we are to compel fuch as are
‘amenable to them, to fulfilour claims upon them.

Tieineofon- [V, 2. The time when violence is juftly begun in

*"natural liberty, is when one has fufficiently declared

an unjuft and hoftile difpofition, and defifts not up-

onfuch admonition, or remonftrance, as we have time

to ufe. One is not obliged to receive the firft attack

oraflault; this may frequently prove fatal; or occa-

fion an irreparable damage. Defence and prevention

of injury in this ftate, is generally lefs difficult than

forcibly obtaining reparation. In all thefe matters,

when our danger is not immediate, fince the keeneft

® Thisis probably she reafon of the diftinction ‘between the fur neurnus and diur-
«us in the twelve tables, The killing is prohibited #iff telo fe defendat.  See alfo
~ Exod. xxiii, 3.
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paflions are apt toarife, ’tis beft to be directed in all Cya». 15.
methods of defence and profecution, by wife arbitra-\~Vv~u
tors not immediately concerned in the injury.
Under civil government, tho’ the injury intended
be irreparable, yet unlefs the danger be fo imminent
that ‘we cannot be defended by the magiftrate, we
thould apply to him for defence; as we fhould always
commit to him the violent profecution of our rights

~ againft our fellow-fubjects.  How far it may

o Jufly be conti.

V. 3. The term to which violence thould be conti- .

nued in naturalliberty, is until the danger be repelled,

full compenfation obtained of alldamageand expences

occafioned by the injury, full performance of all we

can juftly claim, and fecurity againft like injuries for

the future. The intereft of fociety, as well as that of

the individual, requires that all thefe things be ob-

tained. Purifing may
The publick, or mankind as a fyftem, have eveny/%" "™

a further right of inflicting fuch further evils as are

~ neceflary to deter others from the like accempts: ‘This

laft right the perfon whowas in danger of immediate
wrong fhould not execute alone, but in conjun&ion
with others who have no private caufe of refentment.
Some horrid attempts, fuch as thofe of murder, affafli-
nation, poifoning, robbery, or piracy, thew fo defperate
awickednefs, thatfcarce anyfufficient fecurity can be
obtained to fociety againft the repetition of the like

. crimes, but the deaths of the criminals. And as men

are much allured to injuftice by hopes of fecrecy, or
of impunity by flight, or fuccefsful refiftance, it muft
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Boox II be neceffary for fociety that the punithments of fuch

Y"\3s aretakenand convicted be made fo great as fhall ge-
nerally over-balance the invitation to fuch crimes from
the hopes of i unpumty, and deter others from the
like atcempts. This is allowed juft under civil go-
vernment, when crimes abound, and many, one half
perhaps, of the guilty efcape conviction, that the pu-
nifhment thould be doubled at leaft, on this very ac-
count, that the greatnefs of the evil fhould outweigh
the hopes of impunity. 'The very fame reafons for
punifhments, and for increafing, or dummfhmg them,
hold in natural liberty, tho the execution will not
generally be{o eafy or regular.  "The punifhment of
crimes in this ftate of hberty is rather more neceflary,
~and s juftified by all the fame reafons. That the ex-
ecution in this ftate may be attended with more in-
conveniences, does not prove that there is no right of
punifhing, or that all the right muftarife from civil
polity. For by the fame way of reafoning we fhould
deny to men in liberty all rights of felf-defence, and
hold that they too arife from civil polity.

Under civil government private men fhould pro-
ceed no further in violence againft fuch as are amen-
able to laws than till the prefent danger be repelled.
All the other rights thould be left to the magiftrate.

noimsaterige We fhould always remember on this fubjeét that
- Jemewieilno injury or wickednefs fhould make the author ceafe
to be the object of our good-will: and that all our
rights to violence are limited by thefe ends, viz. the
repelling the injury, obtaining our right, with com-
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penfation of damages, and getting fecurity for our-cya». 5.
felves and the fociety againft like injuries for the fu- U
ture. What is infli¢ted on wicked men for thefe be-
neficent and neceflary purpofes is juft, as faras it is
naturally fubfervient to and requifite for them: what
is not requifite for them, is unjuft and cruel, even to-
ward the worft of mankind. Such are all private tor-
- tures, the fating an angry and revengeful {pirit by in-
{ults, proftitution to any lufts of ours, or forcing the
criminal’s confcience, if he has any, in matters of re-
ligion. Tis very cruel and unjuft to create further
mifery than is requifite for thefe purpofes: when thefe
are anfwered, and as far as confifts with them, all hu-
manity, mercy, and compaflion toward bad men is a-
miable and virtuous. 'The nobleft fpring of punifh-
ment is extenfive goodnefs, or a regard to the fafety
- and happinefs of the community.

- VI. From the preceeding reafonings defigned duels ., , -, ..
in civil fociety muft generally appear criminal. They
may be lawful when by confent of two ftates they are
appointed to put an end to a war. 'The method is
foolifh, to end a debate by the death of a brave man,
which arbitration, or the lot, could have decided bet-
ter. But if one ftate infifts on this method, another
may juftly accept of it, when they are more diffident
of their fafety another way. But fellow-citizens are
underftood to have commiitted the decifion of thelr
- controverfies to judges.

The injuries which give occafion to duels in na-
tionswhere they prevail, feldom can be redreffed by

Vou. IL N
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Boox II. the combat;, let the event be what it will; and the e-

Y"Uvent is as probably unfortunate to the innocent fide
as to the guilty. The cuftom indeed was introduced
in thofe ignorant fuperftitious ages when all fort of
fortitude was encouraged by the Popifh clergy, after
“they had by one artifice or other got it employed in
extending their dominions, by crufades and holy
wars; and the fuperftitious bravo’s had a ftrange con-
fidencein the mterpoﬁuons of Providence by miracles
in behalf of innocence. The charge of falfhood,
treachery, difhonefty, or other vices, which often oc-
cafions duels, is not difproved even by fuccefs. The
liar, the cheat, or the knave, the moft infamous or
faithlefs wretch, may be fuccefsful at the fword, or
aim well with a piftol, as well as the worthieft man.
The fuccefs changes no wife man’s opinion of the
chara&er, tho’ men may be more cautious, on their
own account, of exprefling their bad opinions. The
imputation of cowardice is the only one which duel-
- ling can tend to difprove. But fome of the vileft of
mankind have not been cowards this way; tho’ they
act the moft cowardly part when the moft valuable in-
terefts of their country require their fervice and cou-
rage either in peace or war.

s repetes When a man is charged with fome vices, to at-

riesmeytenais- tempt the life of the accufer may be an inhuman, and
unneceflary revenge, as it will not confute the charge,
but often rather confirms it. . Proper vindication
{hould be obtained by law. Our charaéters, even for
courage, may be better vindicated with the wifer
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men, and even with the weaker too, if our countryCuay. 15.
needs any hazardous fervices in war; nay by our re-~v~u
{olution in times of peace in fupporting its interefts
againft any infidious defigns of men in power; or by
arefolute maintaining our own rights, and thofe of
our friends, and exprefling on juft occafions our in-
dignation at the vices of others. Many a combatant
thews a daftardly fpirit in fuch matters. A good man
who has done nothing contrary to his duty, is not o-
bliged on account of any unjuft refentment of others
he may have raifed, to confine himfelf, or quit any
publick appearances about bufinefs or recreation, un-
lefs his regard to his own fafety perfuades him to it.
If he is then attacked, he may fhew his courage in
juft felf-defence. |

One who has wronged another by falfe accufati-
on, or by divulging inhumanly his fecret faults, adds
a terrible ‘guile to the former, by accepting a chal-
lenge, and attempting the life of the ‘man he had
wronged. The fulleft acknowledgment of his for--
- mer falthood, rafhnefs, or inhumanity is the only ho-
~ nourable part he can aét. When one has done no
" wrong to the challenger; yet it is generally great
folly to expofe his own life, and attempt that of a-
nother, upon a paflionate invitation. What if the
world is not perfuaded of a man’s courage? he may
be reputed in other refpeéts an ufeful and honourable
member of fociety. And to bear fuch reproach for a
good confcience, may fometimes be more honourable

than any violent part he rould have acted.
N 2
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Boox II.  Whenindeed the laws of a ftate are fo exceedingly
N\ defective as to provide no redrefs for affronts, and
Strong s 7 VETY contumelious injuries of our fellow-citizens; or
wet it for calumnies, which muft deeply affect that natural
dcfire of honour, and aver{ion to contempt, principles

which it is the intereft of every ftate to cherifh in its
members; and when a prevailing tho’ imprudent and

wicked cuﬂom has fupplied a remedy, the only one

perhaps remaining againft thefe injuries which are

much more grievous, and fhew a more wicked and

hoftile fpirit in the injurious, than thofe violations of
property which we may repel by the death of the in-

vader, wherever the magiftrate cannot interpofe, the

plea for duelling may appear more favourable. If de-

clining to embrace this remedy generally received,

will give a fanction to the calumny, and furcher en-
courage the invader of my reputation, and others of

like dlfpoﬁnons, to repeat their mfults, and extend

them to others; and at the fame time betray, in the
judgment of all around, fuch a mean love of animal

life in me, and a preference of it to all honour and

efteem among my fellows, as muft be difapproved by
ingenuous minds; I may have as ftrong plea of ne-

ceflity in fuch circumftances: nay fome high fpecies

of moral obligation, where one could overcome all
perfonal animofity or refentment, may often feem to
perfuade a good man to hazard his own life in affer-

ting his charadter, and freeing human fociety from
{fuchinfolent and injurious invaders of what s juftly of

higher eftimation than our external property. What-
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ever guilt there is in fuch condué, it is certainly Csar. 15.
chargeable principally on the legiflator, for fuch ne- Vv
gligence about the defence of the citizens in their
deareft rights, as forces them upon fuch meafures.

VII. But we fhould always bear in mind that what
alone can juftify violence muft be its reference to the
grand ends above-mentioned. When the injurious
have offered reparation, complied with all our juft
demands, and fubmit to whatever punithment pru-
dent arbitrators fhall judge neceflary to deter others,
~ we then have obtained all the juft ends of violence;
and to perfift further init, muft be cruel and unjufh
Thus that fide which began a war with juftice, ceafes
to be in the right, the inftant it perfifts in violence af-
ter the reafonable terms of peace are offered by the
other fide.

Where injuries cannot be repaired or fully COM-= 1t is due
penfated, yet we ought to doall that we can. If one has b <
unjuftly taken away hfe yet not in fuch a manner as.
expofes him to capital punithment, he is bound to
the utmoft of his power to compenfate the lofs to'the
family that fuffered, by all liberal and friendly offices.

If one is become bankrupt by his own vices, or ne-
gligence, and cannot pay his creditor, he is bound to: .
apply all his labours to their fervice ; they have a per-
fe& right to them.

The laws of fome ftates are ftrangely inconfiftent. msrdes tows
If one by ftealth wrongs his neighbour in a trifle, the ™" “*
punifhment is capital. If another by a courfe of ex-
travagance and debauchery, or by the groffeft negli-

The fole ends of
all juft vislence,
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Boox II gence, ruins all who have been fo friendly as to truft
YU him ; nay fraudulently takes up loans from friends
when he knows himfelf to be infolvent; there is no
other punifhment than a foolifh one, which burdens
either the ftate, or the creditor, a conﬁant imprifon-
ment. And no other pretence for this than that fome
are bankrupts without any faule of theirs. Why thould
fuch men be imprifoned? Is there not an cafy me-
thod of tryal in this cafe, to diftinguifh fuch as inno-
cently fail, from thofe who are ruined by their vices?
We commit our lives to juries in other macters: a
jury of judicious neighbours could examine into a
man’s ftock when he began; could infpe& his books,
and examine witnefles upon his condué and manner
of life; by which they could find what the calamity
~was owing to. If to unfortunate accidents, without
grofs negligence, debauchery, or vanity; the misfor-
tune fhould be born patiently by the creditors, and
the debtor be at liberty; only obliged to difcharge his
debts whenever he was able; and to apply any profits
he could make beyond a moderate maintenance to the
difcharge of them, if the creditors infifted on it. But
as to thofe who are bankrupt through their own vices,
as they are often far worfe criminals than thieves, and
do greater wrongs, a capital punithment, if it could
do any good, would be no more cruel in the one cafe
than the other.” To condemn them to perpetual {la-
very would have a better effet; in contributing a lictle
to repair the wrongs they had done,and to deter others
by the example.
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VIIL. The originals of thefe ordinary rights, and Cuasr. 15.
the contrats on which they are founded, will fhew alfo /7Y N/
how they are abolifhed. The feveral ways may be re- siisec.
duced to thefe three clafles. 1. Preftation or fulfilling
the claim, either by the perfon himfelf, or by any other
in his name, by commiflion from him, or for his be-
hoof. No creditor is bound to transfer his claim upon
his debtor to a third perfon without the debtor de-
fires it, or it be plainly for his intereft; this third per-
fon may have a malicious intention of diftrefling him:
but upon the debtor’s defire he muft accept of pay-
ment of any common value or fervice from the perfon
whom the debtor appoints. In homages indeed, or fer-
vices of honour, the dignity of the perfon who pays
them adds much to the value: and, in works of genius,
the ingenuity of theartift is chiefly regarded. In thefe
the perfon obliged cannot fubftitute another, wichout
confent of him to whom theyare to be performed. Un-
der this head are juftlyincluded compernfations ; which
are juftly made when two perfons are mutually cre-
ditors to each other in equal values on different ac-
counts. '

2. Another way of abolithing rights and obligati-
ons is the voluntary remiflion of the perfon who had
the claim, where the right was wholly conftituted for
his behoof, and no law prohibits fuch remiflions; and
they may either be gratuitous, or for fome * onerous
caufe.

% Such as delegation: when the debtor transfers to the creditor his equal claim upon
a third petfon; or quits fome equivalent claim he had upon his creditor, or {ome friend
of his.
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Boox II. 3. The third way is by the defect of fome condi-
YU tion upon which the obligation was fufpended; under
which we may include the perfidy of one party, which
fets the other free if he pleafes. Among the condi-
tions the defeét of which may make obligations void,
the life of either party may be one, or his continu-
ance in the fame ftate or office in fome contra&s. Such
contradts or obligations as prefuppofed a certain ftate
or office, or refpected only the life of the perfon ob-
liged to any payment or performance, o as not to
bind his heirs, expire along with him, or when he lo-
{es the ftation prefuppofed. Such as regarded only the
perfon who had the claim, and were not conftituted
for the behoof of his heirs, expire in like manner up-
- on his death. It may always be known from the na-
ture of the contract or promife, or other foundati-
ons of the{feveral claims, whether they are extinguifh-
ed by the death of either party, ornot.

CHAP XVL

Concerning the general Ricuts of HuMaN SocIETY,
or Mankind as a Syftem.

uﬁgi?:ﬁ,ﬂfﬁ{,l' Itherto we have confidered the rights and obli-
' gations peculiarly refpeéting certain indivi-
duals, and conftituted for their happinefs, in confi-

ftence with and fubferviency to the general intereft.

But as we not only have the narrower kind affections,

and a fenfe of duty in following their motions by good
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offices to individuals, and by abftaining from what cysp. 16.
.may hurt them, but more extenfive affetions toward Y\

focieties and mankind; and an higher fenfe of obliga-
tion to do nothing contrary to any publick intereft,
there are many obligations of a more extenfive kind
upon men to confult the general intereft, even where
no particular perfon is more concerned than others;
and mankind, as a fyftem, {feems to have rights upon
each individual, to demand of him fuch condué asis

neceflary for the general good, and to abftain from

what may have a contrary tendency, tho’ the wrqng
conduét no more affects one individual than another.
Of thefe rights and obligations fome are of the per-
fe&t kind, where compulfion may be juft; others are
of a more delicate obligation, not admitting compul-
fion, where our duty muft be left to our own prudence
and fenfe of virtue. Of the perfeét kind are thefe fol-
lowing.

1. As each individual is a part of this {yftem, the
happinefs and duration of which depends on that of
its part; as every one may be of fome fervice to others
in fociety, were it only by advice and example, if they
have fuch difpofitions as they ought to have: as we
are formed by nature for the fervice of each other,
and not cach one merely for himfelf; each one is ob-
liged to continuc in life as long as he can be fervice-
able, werc it only by an example of paticnce and re-
{ignation to the will of God; when no important in-
tereft requirces his expofing his life to dangers. Human
fociety has a right by force to prevent attempts of

Vor. II.

To prevent [
cides
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Boox 1I. fuicide from any unreafonable deje@ion, or melancho-

U~ \Uly, or chagrin ; and thefe general rights of all, each
one as he has opportunity, by what affliftance he can
obtain, may juftly execute. No other bond is requi-
fite to intitle a man to interpofe in fuch cafes, but the
common tye of humanity. Did fuch immoderate paf-
fions prevail; were fuicide deemed a proper method
to efcape from the ordinary vexations of life, or from
the fevere chagrin upon difappointments, and were
there no reftraining fenfe of duty; many of the bra-
veft {pirits might rafhly throw away thofe lives, which
might have become joyful to themfelves, and ufeful
and ornamental to the world. Mankind have a right
to interpofe againft fuch rath defigns.

remorene 11 Another general obligation on the individuals

imenrce. poward the fyftem, refpeéts the continuing the hu-
man race. Such as are not hindered from domeftick
cares by fome more important fervices to mankind,
feem obliged to contribute their part to this impor-
tant purpofe, by bearing their thares of the burden
of educating human offspring, if they are in fuch cir-
cumftances as enable them to doit. 'This duty how- .
ever, muftin a great meafure be left to the prudence
of individuals: 1t would fcarce be wife in any fociety
to compel them to have offspring, whether they de-
fired it or not; tho’ there may be ftrong reafons for
making celibacy burthenfome and dithonourable. In
this. matter, and that above-mentioned of preferving
our own lives, nature by powerful inftinéts implanted
has pretty generally fecured the performance of our
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duty. Such inftinés however are {o far from preven-Cia». 16.
ting or fuperfeding the notion of moral obligation, V¥V~

that they ftrongly eftablifh it, and are the moft direct
indicarions of it.
But as to fuch as defire offspring, or are the occa-

moft facred obligations, indicated abundantly by the -
parental aﬁ'eéhon to give fupport and education to
their offspring, and to form them into proper mem-
bers of fociety; fo mankind as a fyftem, and every fo-
ciety, havea right to compell them to difcharge thefé
offices. They have a like right to prevent fuch ways
of propagation as would make a proper education im-
practicable, by leaving the fathers uncertain, and thus
cafting the whole burden of it upon the mothers. "Tis
the intereft of mankind to prevent {uch abufes, even
tho’ the deluded mothers voluntarily yielded to the
enfnaring folicitations. Of this more hereafter.

Mankind as a fyftem have a like right to prevent . prees .
any perverfions of the natural inftinét from its wife™ "

purpofes, or any defeating of its end. Such are all
monftrous lufts, and arts of abortion.

III. There is a like right competent to mankind, 7 prevest 1

and an obligation on each one, that nothing ufeful
to men tho %d be deftroyed or fpoiled out of levity or
ill-nature; tho’ no individual, or fociety, has a more
{pecial noht in it than another: thar nothing ufeful
fhould be deftroyed, even by thofe who had acquired
property in it, wicthout any Klbfervwncy to fome plea-
fure or conveniency of theirs. To do fo muft cvidence
O 2

rents to fuppe :"

fions of their coming into being, as they are under rr citiien.
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Boox IT. an envy or hatred of the reft of mankind. Thus foun-

¥\ tains fhould not be ftopped or poifoned; no ufeful pro-

. duds of the earth, which many ftand in need of, fhould
be capricioufly deftroyed by the owners, becaufe they
have abundance other ways for their ufe: no noxious
creatures fhould be brought in, and turned loofe in
places formerly free from them.

rergorre. 1V, Tisalfo theright and duty of the fyﬁem Wthh

peling 7.+ cach one fhould execute as he has opportunity, toaf:

nstns Aift the innocent againft unjuft violence, to repel the
invader, to obtain compenfation of damage done, and
fecurity againft like attempts for the future. With-
out this right all the enjoyments of men would be
very precarious, {ince few could confide in their own
firength to repel the combined forces of any cabals of
the 1 anUIIOLIS As the example of fuccefsful injuries
tends to invite others to like practices, 'tis requifite
for the general good that chis bad influence be coun-
teracted as often as poflible, by the inflicting of fuch
evils upon the injurious, as by their terror may over-
ballance in their minds, and thofe of others who may
have like difpofitions, all allurements to injuftice from
the hopes of fecrecy and impunity. This 1s the foun-
dation of the right of punithing, which, as we faid
above, men have in natural liberty, as well as in civil
polity. The miftakes and inconveniences which may
more frequently attend the execution of this righe in
natural liberty, do not take away the right, but thews

rigi s 5 the oreat ufe of civil polity.

Hut to dival $t

et s f go- V. A like right we may juftly affert to mankind
n;:.:l.rf-.‘.

-
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as a fyftem, and to every fociety of men, even before Cyar. 16.
civil government, to compel any perfon who has fal- W~V
len upon any fortunate invention, of great neceflity

or ufe for the prefervation of life, or for a great in-

creafe of human happinefs, to divulge it upon reafon-

able terms. Theinventor, no doubt, may have a right

to make large advantages of what his diligence, inge-

nuity, or felicity has difcovered; and is juftly intitled

to a compenfation for this advantage, in proportion

to the good it brings to fociety, or the labour which

- the invention may have coft him, or the profithe could

have made by it. But if a man is exorbitant in his.
demands, or fo inhuman as not to employ his difco-
veries where they are wanted, or will always rctain the

- {ecret to himfelf, fo that ic muft perifh with himj if

the matter appears to be of great importance to man-
kind, a fociety has a right to compel him to arbitration
about the proper compenfation to be made for the dif-
covery; and to force him, upon juft terms, to makeit.

VI "Tis juftly alfo reputed a right of human fo- Ao
clety to compel each perfon to fuch labours and in- s R
duftry as he is capable of, that he may not be an un-
neceflary burden upon the charity or compaflion of
the induftrious: to compel parents fo to educate and

habituate their children, that they may be able to

fupport themfelves, while they continue in healch:

Enough is allowed to the natural liberty of mankind;
and the parental power, that men may chufe occupa-
tions as they incline for themfelves and cheir children,
But as the univerfal diligence of all is plainly requi-

-
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Boox II. fite for the good of mankind, each one is bound to
v\ his fhare of it, and is juftly compelled to it, unlefs he
can give fufficient fecurity to the fociety that he fhall
-be no burden to it. A like right any fociety has to
‘exercife the parental power over orphans, in educat-
.ing them to fome ufeful induftry, and obliging them
to fuch reafonable fervices after they are adult, as may
defray all prudent expences made upon them, and for
‘their behoof, during their minority.
Trerignsorn. V1L One may juftly reckon among thefe rights of
“r human fociety that one alfo of preferving a juft vene-
ration toward the dignity of our kind, and prevent-
ing any practices which would tend to make it defpi-
cablein the judgment of the vulgar; or which would
‘have a tendency to introduce favage and inhuman
difpofitions. The dead carcafes of men can have no
rights, and yet ‘tis plain men cannotfoentirelyfeparate
in their thoughts the body from its former inhabitant,
as to be unaffected with the treatment of the body.
All nations have expreffed their affectionate or grate-
‘ful remembrance of the man, by fome rites or ‘other
deemed refpectful toward the body: and repute fome
forts of treatment of dead bodies as inhuman and fa-
vage, exprefling either hatred and contempt of the
man, or a difrefpect in general for our fellow-creatures.
Every fociety therefore thould prevent fuch praétices
:as would incourage favage manners, or fuch as are
the ufual teftimonies of contempt and hatred, toward
:any who have not by their vices mcurtcd the juft ab-
Jhorrence of all good men.
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VIIL. Thefe and many of like nature we may count Cuas. 16,

the perfect rights of mankind.  There are others V"N -
of thc imperfect kind, to be left generally to the pru- o mestind.
dence and virtue of perfons concerned, to which cor-
refpond the general duties or offices incumbent on
each individual toward mankind in general, previous -
to any fpecial tye. The fame general maxim holds
in thefe rights which we obferved about the rights of -
individuals, viz. ¢ The fulfilling or not-violating the
<« perfect rights, argues rather mere abfence of odi-
“ ous vices, than any laudable degree of pofitive vir- -
““ tue: whereas the matter of praife, and the natural
« evidence of high virtue confifts in a ftri¢t regard to -
“ the imperfet rights.”

The offices indefinitely due to mankind are ever -
incumbent on all while the {yftem remains, however -
they are fubdivided into feveral diftinét ftates or poli-
ties. 'The duties are not taken away in a civil ftate, but
the exercife of them may be limited as far as the po- -
litical relation and the intereft of the ftate may re-
quire. 'The more extenfive affections, of which we -
find our nature fufceptible, and ehat high fenfe of ap-
probation attending them, plainly fhew our obligati-
ons toward mankind as to the following duties, tho
no one individual had a more {pecial claim upon us -
than another; and therefore we may conceive them as. -
anfwering a general right or claim of the fyﬁcm uport
each of its members.

Firft, eachone is obliged to cultivate his own powers 1 aiged t
of body and mind fo as to fit himfelf for what offices i fus erd

bodics.,
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Boox I1. of goodnefs and humanity his ftation may allow; to
v\ ftore his mind with ufeful knowledge, and with the
grand maxims which conduce to a virtuous life; to
acquire virtuous habits, and a power of reftraining all
the lower appetites and felfifh paflions, which may op-
pofe them; and to prepare even his body by tempe-
rance and exercifes for fuch honourable fervices as his
mind may recommend.
£y geag . £3gAIN: as men are much influenced by example,
example in e and our feveral aﬂ"e&xoqs are naturally contagious,
" s our duty to the publick in our whole deportment
to fhew an example of all kindnefs, courtefy, and in-
" clination to oblige and aflift any of our fellows, where
no duty of more importance, or {pecial claim of fuch
as we are more nearly attached to, calls us away: we
fhould acquire habits of this focial kind ; and guard
againft whatever may irritate our fellows, or alienate
their affections from us, or from each other, or caufe
animofities and ill-natured paflions among them. No
wonder that courtefy and good-manners are fo enga-
ging; they are the natural drefs of virtue, the indica-
tions of thofe affections which are truly honourable
and lovely. The feveral duties in confequence of fuch
difpofitions may anfwer to the particular rights of in-
dividuals, but the preparing the heart, and acquiring
the habit, 1s an indefinite duty toward all.
romepin 115 alfo our duty to our kind to diftfufe as far as
“rlid vt we can the principles of virtue and piety, which fhew
that univerfal goodnefs is the true intereft, dignity,
.and perfection of cach individual; as the univerfal pre-
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valence of fuch fentiments is the greateft advantage Cise. 1.
to human life. We fhould concur in every wife m-\/\/\-’
fticution for this purpofe: our whole converfation

fhould evidence this perfuafion, and fhew it to the

world that wealth, power, or fenfual pleafures, are

not the fupreme objects of our purfuit for ourfelves,

or fuch as are dear to us: that the covetous, ambiti-

ous, or voluptuous are not the perfons whofe fate or

temper we count happy. And thus on our part we

may contribute to prevent or break thefe groundlefs
affociations and falfe imaginations diffufed among

men by the vicious.

IX. Tisalfothe dutyof eachindividual toward man- ,,-;”,5,’;,’,"’,’,,“':1’
kind, as well as toward his peculiar friends or relati-#v ¥«
ons, to follow fome profeflion -or bufinefs fubfervient
to fome common good. Men of wealth {ufficient for ’
themfelves and their families, are not perhaps obli-
ged to any lucrative profeflions; but they are rather
more than others obliged to an aétive life in fome fer-
vice to mankind. The publick has this claim upon
them : «the divine providence calls them to extend
their views of publick good, in contriving wife forms
of polity, or prudent laws; in encouraging the more
ingenious and ufeful arts; in fupportmc diftreffed ; m-
nocence; and employing "all their ‘weight and influ-
ence ia fociety for fome generous purpofes as they
are exempted from the lower and lefs honourable em-
ployments. When they are deaf to this voice of God,
and give themfelves up to {loth-and {fenfuality, they
are ufelefs and corrupt members of focu:ty, unworthy

Vour. IL
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Boox II. of that external deference they expect: and indeed
v\ 'tis only outward ceremony and bafer flactery they re-

Hew we are to

ceive; for they muft be inwardly defpifed by all wife

men.
In chufing a profeflion or bufinefs for life, regard

hofeanr tiref fhould be had to thefe two things, the dignity or ufe

lrpra _/

The dig:
certain pro
ens¢rarts.

of the bufinefs, and the probability of our fucceeding
nit. Tho the nobler arts are more defirable in them-
felves, yet 'tis plainly neceflary for mankind that far
more hands be employed in the lower; and as a few
hands are fufficient for the nobler arts, fo there are
fewer whofe genius and circumftances promife fuccefs
in them. Nothmg 1s more uneafy to a man of any
{pirit, or {fenfe of honour, than to be ingaged in a
charge or office for which he has not fufficient abili-
ties; as he muft be contmually expofed to envy, and
to Ju{’c cenfures.” "Tis a man’s own intereft for his in-

"ward peace of mind and his reputation, rather to be

placed lower than his merit and abilities, than to be

fet in a ftation too high for them. This folly or va-

nity of aiming at ftations or offices too high for us, is
alfo injurious to fociety; as the office will not be well
difcharged by us, and worthler men by our means fhall

. be excluded. -
o of The dignity of arts or occupations depends on
+ thefe two jointly, the ufe they afford to mankind, and

the genius requifite for them. The profeflion deﬁgned
to inculcate true principles of piety and virtue is al-
ways juftly ranked among the mofthonourable on both
accounts. The corruptions and depravauons of the

[PES——
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beft things may become moft pernicious. Suchis this Cyas. 16.
office when it is abufed to inculcate pernicious fuper- L~V
_ {titions, to foment hatred and rancour about trifles, or
made a ftep to ambition, avarice, or luxury; or an
engine of tyranny and oppreflion.
Legiflators, magiftrates, adminiftrators of juftice,
or fuch whofe bufinefs it is to protet innocence a-
gaint fraud and oppreflion, have honourable offices,
both as they are exceedingly ufeful, and require
great abilities. 'The military offices are honourable
for the fame reafons. But nothing is more deteftable
than when thefe employments are perverted to the op-
pofite purpofes, and are engines of tyranny, injuftice,
or cruelry.

On the fame accounts the profeflions of the arts
and fciences which afford fublime pleafures in theory,
and great ufe in the practice, are juftly honourable;
fuch as mathemacicks, natural philofophy and hifto-
ry, medicine, and others. The arts of {fculpture, pain-
ting, drawing, mufick, and elegant and magnificent
architecture; tho' they are not {ubfervient to the ne-
ceflities of life, yet have always been reputable in ci-
vilized nations for the refined pleafures they afford,
and the elegant genius requifite in the artift.

The lower mechanick arts are of great ufe in life,
but they are not fo much admired ; becaufe talents fuf-
ficient for them are more common. And yet men em-
ployed in them may be truly honourable in the higheft
degree for moft eminent virtues. Of thefe agricul-
ture has been generally moft relithed by the fineft {pi-

, ‘ ) ,
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Beox IL rits, not only for its * advantages, but alfo for its de-
~\Ulightful contemplations, variety of fweet exercifes,
- and innocent pleafures.

The probability of fuccefs in any profeflion or art

whasiom “depends on many circumftances. ‘The advantages

of fortune, the conftitution of health, the authority

of parents or friends, our opportunities, and, above

all, the impulfe of our genius. Fortune without ge-

nius never fucceeds well: a gentus often furmounts

the oppofition of fortune. In thefe conflicts our ge-

nius, tho mortal, feems the victorious dwmlty, and
fostune only a mortal, as Cicero  exprefes it.

We thould always repute it as our bufinefs in the
world, the end and purpofe of our being, our duty
ta our kind, the natural ufe of the powers we enjoy,
and the moft fuitable teftimony of our gratitude to
our Maker the parent of all good, to contribute fome-
thing to the general good, to the common fund of
happinefs to our fpecies.

The more fpecial duties to particular focieties in

the adventitious ftates and relations, are the fubject
of the following book.

¥ Cicere de foneute., €. 15, 16, 17. + D:officiis. i, c. 33.
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CHuar. 17,
. CHAP XVII YNV
The extraordinary R1GHTs arifing from fome fingular
' NECEssITY. "
I. Y X 7E have hitherto confidered the common laws ﬁ{;;:::wz”;/-

of nature, and the ordinary duties, partlyuici o siemre

difcovered by fome of thefe narrower affetions of the ™"
focial kind which are the immediate objeéts of ap-
probation, and partly by the more extenfive ones;
which we approve in an higher degree. It was often
obferved above, that the more extenfive affe@ions-are
naturally defigned to controll and limit-the narrower,

and that the heart can fully approve itfelf in-1cs calm-

eft reflections, when it has counteraéted the warm mo-

tions of parental affection, pity, gratitude, friendfhip,

in order to gratify fome more extenfive generous af-
feétion; tho' thefe narrower affetions are in their own
nature lovely, and the conftant object of approbation
when theydo not interferewithany more venerable ex-
tenfive affection. Now 'tismanifeft to all men of under-
ftanding, whoarenot culpably deficientin the more ex-
tenfive affeGtions of foul, that many unufual cafes may
occur in which our counteraéting the ordinary dic- )
tates of natural affection, pity, gratitude, or friend- '
{hip may in the whole of its confequences do greater
good,and prevent greater evils, than adhering to them

in thofe cafes. Nay that adhering to them in thofe
extraordinary cafes may fometimes occafion greater

¢vils to our country,or to mankind, than all the virtucs
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any one mortal can exert will ever repair: all which

Y\ evils might have been prevented by our receding in

thofe extraordinary cafes from the ordinary rule foun-
ded on thefe narrower lovely affections. "T'is not con-
ceivable then that in fuch cafes any principle in our
hearts can juftify our facrificing the moft important
and extenfive interefts of mankind to the fmaller and
narrower; or that upon refle¢tion one could condemn

~ himfelf for a contrary conduét, in following the moft

The narrower

Seauld viot be fup-
[«rrﬁd but over
bullaced,

extenfive affections, which the heart muft more ap-
prove than any of the narrower, as they are aiming at
a more important good. To fuppofe fuch a conflicu-
tion of foul would be as abfurd with a view to the pub-
lick fyftem, as it would be in refpect of the private
fyﬁem in point of prudence, if oné approved himfelf
in gratifying any trifling appetite fuch as chirft or itch-
ing, when this mdu]gence occafioned certain death,
and thus defeated the grand felfifh determination to-
ward our own prefervation and happinefs.

To retain every amiable difpofition of the foul
which can give an entire felf-approbation, in our coun-
teracting thefe narrower generous affections, ’tis e-
nough that we feel all thefe narrower affections in their
juft proportion of ftrength, fo that they could excite
us to all wife and generous offices of compaflion, gra-
titude, and friendfhip, tho’ attended with great ha-
zards or expences to ourfelves, and could furmount
our merely felfifh paflions; while: yet they are {ubjec-
ted to the nobler and more extenfive affections of che
generous kind. ‘To a& the part which we are per-
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fuaded tends to the moft extenfive good, in oppofiti- Cuar. 17.
on to all narrower interefts, with an heart quite infen- V"V \~
fible to thefe amiable narrower affetions, can fcarce

gain our entire approbation. Some lovely parts of the ’
natural ftructure of the heart are awanting, and the
beneficent office may in fuch tempers argue no great
ftrength of the extenfive affection: whereas when all

the narrower kind affetions are in their due ftrength,

and yet a more extenfive and venerable principle re-
folutely counteraéts their motions, the foul feems in

its natural order; and muft have an entire compla-

cence with itfelf, as ic feels every difpofition within

which it nacurally approves, and that too in its pro-

per ftrength.

II. For the further illuftration of this fubjeét let us ﬁ”,”’{’,,f
recollet how itis that we difcover the fpecial laws of
nature. We have no univerfal precepts enuntiated by
God, in words, binding us in all cafes where God docs
not by words declare fome exceptions. The laws of
nature are inferences we make, by reflecting upon our
inward conftitution, and by reafoning upon human af-
fairs, concerning that condu¢t which our hearts natu- -
rally muft approve, as tending either to the general
good, or to that of individuals confiftently with i.

Thefe inferences we exprefs in general precepts: they
are difcovered to us fometimes immediately, fome-
times by induc¢tion, when we fee what condué¢t ordi-
narily tends to good. Now ’tis impoflible for us to
have all poflible cafes and circumf{tances in view, fo

that we could difcern that the inference holds in them
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‘Boox II. all.  'We form our general rule or precept from what
Y\ we fee tends to good inall ordinary cafes. But thould
we fee that in fome rarer cafes a different conduét
would in the whole of its effects do greater good than
the following the ordinary rule in thefe cafes alfo, we
then have as good a law of nature preceptive or per-
miflive to recede from the ordinary rulein thofe rarer
cafes, as we have to follow it in ordinary cafes. Thefe
exceptions are parts of the law, as well as the gene-
ra] rule.
Two gersl 1 he two general precepts of piety to God, and pro-
f;ﬁﬁ;‘,’f::,d,"'"’"moting the general good of all, admit of no excepti-
ons; as they prefcnt to the mind the immediate objects
of the higheft approbation. The fecond of thefe is the
foundation or ground of all the exceptions from the
more {pecial laws. We muft not imagine or {peak
thus, “ that a great neceflity, or a publick intereft,
¢« makes it lawful to {in, or to break certain laws of
“ God and nature.” Such propofitions contain con-
tradiions in their terms. We fay, that « fuch con-
“ duct as in ordinary cafes would be vicious, and con-
 trary to law, does in fome rarer cafes of necemty be-
« come good and lawful;” or that ¢ thefe rarer cafes
#¢ are excepted in the general law.”
wprperya. . 1IL. There are innumerable cafes in which if we
s Yonly confider the immediate effet, it were better to
recede from the common rule;.and yet the allowing
a liberty to recede from it in all like cafes would oc-
cafion much more evil by its remote effects, than the

particular.evils in adhering to the ordinary rule. Thefe
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. are not the cafes of neceflity here intended. For in- Ciar. 17.
ftance. A man has made an imprudent bargain of WY\
greater detriment to himfelf than of advantage to the
other party, and yet the other party inhumanly in-

Aifts on it. In the immediate effed, it were better he
did not obferve his contraét. But fuch cafes happen
{o often, fo many would ufe this plea upon trifling
- miftakes and inequalities, men would grow fo carelefs
in their dealings trufting to this redrefs, and fo many
vexatious difputes would arife, thac all faith in com-
merce would be deftroyed; not to mention the in-
‘ward immediate diflike every man muft have of fuch
breach of promife, and fuch inconftancy, for every
trifling intereft. 'The performing therefore of what
we contracted, according to the general rule, muft be
our duty even in thefe inconvenient cafes, when the
other party infifts upon it; becaufe of the greater re-
mote evils which would enfue from violating fuch
contradts. . '
Where one asks us improper queftions, where it -7
were better that the truth were concealed from him;
1if our filence would difcover 1t, and no true evafive H
anfwer occurs to us; did we only regard the imme-
diate effed, it might appear eligible to fpeak contra-
1y to our fentiments. But the inward averfion we feel
to falfhood fhould of idfelf diffuade us from it-upon
fuch occafions; and the diftant effects of allowing fuch v
liberty, for every fmaller advantage, or to avoid any
little inconveniences, are fo pernicious, that we muft -

condemn falfhood on fuch occafions; fince were it al-
Vou. IL Q

7
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Boox 1l.lowed, there would be fuch frequent ufe made of it
V" that there would be an univerfal fufpicion of all con-

i°ken the ﬂm

of nmecelfs I} is
ifi

verfation, and all mutual confidence in it be deftroyed.
Thefe therefore are not the intended cafes of necefli-
ty exempting from the obligation of the ordinary
rules. '

This plea cherefore is then only juft, whenthe
whole good effeéts of receding from the ordinary rule,
whether immediare or more remote, are fo great, and
the evils enfuing upon our adhermg to it in thofe ra-
rer cafes fo pernicious, as will in all probability over-
ballanceall the evils to be apprehended from our coun-
teracting the rule in this and fuch like rarer cafes.
‘Receding from fuch rules for every {fmaller prefent
advantage,or for avoiding{maller inconveniences,muft
be very faulty. Such liberty, generally taken, would
be highly pernicious, deftroying all honefty and mu-
tual confidence. But the cafe is otherways when men

- claim this liberty only for very great publick advan-

Tk: feveral

tages, or for prevention of {fome extraordinary cala-
micies. 'This liberty allowed or afferted only in cafes
of the utmoft importance, will not be mifapplied to
every trifling private inconvenience, except through
fuch unfairnefs and depravity of temper as would
make one violate an acknowledged law of nature un-
der fuch temptation, even without any tenet abouc
thefe fingular rights of ncceflity.

oies winit of IV, "T'is plaln here that fome of the ordinary rules ’
excepticns more

i weare of much greater importance than others; fo that

iazt,

are s inpor fewer cafes can poflibly happen wherein fuperior ad-

7
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“vantages can accrue to mankind from countera@ting Cusy. 17.
them. The more important any ruleis, and the great-\v" Y\
er the evils are which obedience to it prevents, and
which enfue from the counteracting it, the greater al-
fo muft be thofe evils to be declined, or advantages
to be obtained, which can juftify the receding from
it. Some rules are made fo facred by the moral feel-

. ings of the heart, and by their continual great impor-

tance to the publick good, that {carce any cafes can

happen in which departing from them can occafion

in the whole fuperior advantages to mankind; or,

which is the fame thing, fome laws of nature admit

no exceptions. But other laws are only morally uni-

verfal, holding in all ordinary cafes, but admitting

fome exceptions. 'To deny all exceptions, upon pleas

of neceflity, contradiéts the fenfe of mankind. Infome
laws of lefs importance to the good of men, pleas of

neceflity are allowed valid by all. As we afcend to

more facred and important laws, the matter grows

more doubtful whether any neceflity can found a juft

exception. —

"T'is an ordinary law that “ no man fhould ufe or Ecnpis o

« deftroy any part of another’s property without his "7

“ confent.” Suppofe a good man flying from a mur-
derer, from whom he cannot efcape on foot: he fees

a neighbour’s horfe, but the neighbour is abfent, or is

~ fo inhuman as to refufe the ufe of him. The taking

his horfe in fuch a cafe is juftifiable, tho’ the beaft
fhould be fpoiled, orkilled. A populous city or coun-

¢ry is indangered by the failing of a dam or dyke, and

. 2
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Boox II. the lives as well as the fortunes of thoufands of in-
U VU nocents are at ftake. There 1s ftore of timber fit to
fupport and repair it, at hand; but the proprietor is
abfent, or refufes the ufe of it, and the dangeris im-
mediate, allowing no time to obtain materials elfe-
where: 'tis no crime to difregard property in fuch ca-
fes. The immediate feelings of our hearts juftify ic,
as well as a compaflionate regard to a greater good.
24y . WWE mufl never, indeed, extend this pretence fur-
e v tor ther than the real neceflity extends. 'The primary
pensi cons- 77602 Of the proprietor in the cafes above-mentioned,
o mutft yield to a great neceflity; but his fubfidiary righs
to compenfation of the lofs he has fuftained for the
fake of others, may remain when the neceflity does
not extend toit. They are obliged, as far as they can,
to make full compenfation, who are faved at_his ex-
pence. :

N V. "Tis vain to juftify fuch fteps only by fome  e-
pectier 1 civieminent rights of civil governors over the goods of fub-
#%. jeds. 'Fhe pleas of neceflity have the fame juft foun-

dation in natural liberty, upon fome plain tendency to
fome important intereft of mankind. 'The right of
magiftrates is founded only in this, that the executi-
on of the rights of the people-in fuch urgent necef~
ficies is committed to them, as is alfo the violent de-
fence and profecution of all their other rights: from
which none can infer that all right of violent defence
or profecution is derived from civil polity. Were
there no juftifying pleas of neceflity in natural liber--

¥ Dominium eminens, or as others more properly call it, Fus iuperii cmincns,
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ty, there is no accountmg for this eminent right of Citar. 17.
magiftrates in civil polity. Y\

Come to higher cafes. A fhip loadcned with provi- g, s .
fions and ammunition comes into the port of a city un-fe oo pre-
juftly and cruelly befieged, where a maffacre is mtend-;
ed by the befiegers; fuppofe the citizens almoft pe--
rithing with famine and wanting milicary ftores, and
having neither money nor goods which the merchant
would take for his grain or ammunition, whereas he
can get an high value from the befiegers. Muft the:
town{men here regard his property, and expofe them-
felves. to pertlhrwith their families, either by famine,.
or a, maflacre; nay perhaps expofe a whole nation to:
the moft, cruel {lavery? No certainly. They may juft--
ly take thefe goods by force, tho' there be the great-.
eft hazard that they fhall net be able to compenfate:
their value; fince if the city is taken, they are all;
ruined.

"T'is a facred law of nature not to take away the:
life of an innocent man, or exclude him from any me-.
thod of felf-prefervation in his power; fuppofe I know-

.that a man juft landed- is infected with thé plague,
and furious; that he is running into a throng aflem- ~
bly, that I know not their language to warn. them..

I can preferve the lives of thoufands by fhooting this
man, who yet may poflibly recover. Can this be a
crime, if there was no other way of preferving thou-

Aad life.

- {ands of innocent men and their families from the in--

fettion that is fo generally fatal? Laws prohibit un-
der pain of death any perfon to come afhore from:a

~
\ B
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Boox II. fhip that came from an infeted place. Some of the
VU crew may be infected, and yet others remain perfectly:

Heracity.

"found, who might be entirely fafe were they allowed

to come afthore. Upon the very fufpicion of this dan-
ger they are often kept aboard, and expofed to perith -
by theinfetion. Inan overloaded boat not only goods

_.are thrown over board without the confent of the pro-
- prietors, but innocent men too, while yet none can

«demontftrate that the boat with this over-charge could
not poflibly come fafe to fhore.

May not a fingular neceflity fupercede the com-
‘mon rule of veracity too. Suppofe a Genghifcan, or -
any fuch Eaftern monfter, refolved on the maffacre
of a whole city if he finds they have given any pro-
tection to his enemy, and asking a citizen in whom he
confides about this fa&, whether his enemy had ever
been fheltered by the citizens; and that by deceiving
the montfter, he can preferve the lives of hundreds of
thoufands, and of their innocent babes; whereas tel-
ling him the truth fhall occafion the moft horrible
{laughter: could a wife man’s heart reproach him juft-
ly for breaking through the common law of veracity,
and conquering the matural impulfe toward it, upon
{fuch ftrong motives of humanity? Nay who blames

" Thullus Hoftilius, or Eumenes, for deceiving their

.own foldiers, when it was the only probable means of
their fafery, and the fafety of their country? Had ei-
ther of them declined. this ftep when fuggefted to
them by one of their counfellors, they had juitly
been charged with too high and fupcrﬁitious an at-

w
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tachment to one {pecies of morality, and that not the Car. 17.
fupreme one. NS
" Suppofe a juft prince defeated by an inhuman bru-
tal ufurper, and flying with his family and the braveft
men, the only hope of the flate; and that they get
into an houfe near the fea whence they hope prefently
to make their efcape; and that the ufurper, feeing an-
other party fleeing paft that houfe, asks one whom he
takes for a friend to his caufe, who yet is fecretly
faithful to his prince and the liberty of his country,
whether the prince be fled into that houfe? To he-
fitate, or be filent, on fuch an occafion difcovers the
" whole truth. But his fpeaking contrary to his know-
ledge may preferve the only remaining hopes of ana-
don. Can this too be criminal?
"Tis ordinarily a crime in a fubject, or in any pri-
" vate man, to kill his fellow-citizen, tho a criminal,
without a trial. Shall we therefore condemn the glo-
rious action of Timoleon?
"Tis horridly criminal in ordinary cafes to tempt
any man to perjury, or breach of faith. But how ge-
nerally do we juftify the corrupting the fecretaries, .
or confeflors, of hoftile princes to betray the fecrets
~ of their mafters, when the fafety of our country re-
quires it; or when we can by fuch means prevent much
effufion of innocent blood?
VI. "Tis furprizing upon what principles fome di- 4, .,
vines have denied all thefe extraordinary rights of ne- o i
ceflity. « The common rules or laws of nature, fay

« they, fhould always be obferved, whatever evil may
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Boox I “ enfue: nor can the higheft profpeés of advantage
YU jultify our departing from them in our conduét. ”
"They argue as if certain propofitions had been ingra-
ved by God on fome pillars, telling us what we are to
do in all poflible cafes, wich ftriét prohibitions of de-

viating from them in any cafe, unlefs where God, by
fome verbal propofitions, had made exceptions; and
ordering us to commit the event to God without rea-
foning about it, while we keep to the letter of the law.
Nay fome tell us that “ we know not all the remote
-« effes of actions: fuch as appear to us of good ten-
¢ dency may in the whole have pernicious effets; and
¢ thofe may have good effe¢ts in the whole which ap-

‘ ¢ pear to us of the moft hurtful tendency.”

Tig eaminet. - But they fhould either fhew us thefe verbal propo-
{itions thus revealed; or if they cannot, they fhould
"confider how we come to know thefe ordinary rules
or laws of nature. "T'is no other way but by the feel-
ings of our hearts and judging about the tendencies
of actions. If our incapacity of judging about the dif-
tant effects of actions fhould preclude all pleas of ne-
ceflity; it willalfo preclude all our ordinary reafonings
about the tendency of aétions, by which we difcover
the ordinary laws. We fhould not take upon us, an-
tecedently to revelation, to form any conclufions as
laws of nature; but follow every particular affection
or kind paflion, which we naturally approve, fuch as
pity, gratitude, friendfhip, at all hazards; without con-
{idering its diftant effects, about which, they argue,

ave.are not competent judges. The truth is, we muft
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follow fuch probabilites as the conflitution of o our na- Cusp. 17.
ture and our clofeft attention can fuggeft to us, bothu~v~u
in fettling the ordinary rules of life, and in determin-
ing the exceptions in fome rarer cafes. For ’tis only
by our reafonings about the tendencies of actions, and
thefe fometimes pretty remote, that we arrive at thefe
conclufions which we call the ordinary laws of nature.

VIL. Revelation cannot exclude thefe pleas of ne- 1, ...
ceflity, as we have no colle&ion of precife rules with excd yreve
orders always to adhere to them contrary to all ap- '
pearances of publick intereft. Its precepts, except a
few. which relate to pofitive inftitutions, and fome
points not knowable by the light of nature, prefuppofe
the law of nature, and the rights and duties of men
to be known, or to be difcoverable by other means,
with all the limitations and exceptions. The origin,
nature, and extent of the feveral rights are not ex-
plained in revelation; nor does it tell us when fuch a
right or duty takes place of another. It prefents the
warmeft recommendaudns, and the ftrongeft motives
to the feveral virtues, and the moft powerful dehorta-
tions from vice: but the feveral virtues and vices are
only denoted in general by their common names, pre-
fuppofed to be previoufly known in their true nature
and extent. .

~ The cafe is plainly thus. Our, reafon fhews what eevetaionpre.
actions tend to the publick good; thefe we judge law- 77/ 1 =
ful; and when they flow from the kind affections ofwws.
the foul we approve them and call them virtues, by

certain {ettled horfourable names.  Contrary actions,
YoL. II (\ R
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Boox I1. or fome of the fame general clafs with the former, but
~Vin different circumfitances, tend to the publick detri-

et it
1‘]7.'-

arorli Lo

ment, and fhew a bad temper in the agent; we difap-

prove them, and give them the odious names of vices. -

"I'is the proper office of that reafon God has given us,
to obferve thefe tendencies of our difpofitions and ac-
tions,and to reduce them to their proper clafles. Thus
we can fettle the meaning and the extent of thefe
terms, juftice, mercy, c/mrz{y, liberality, temperance,
- fortitude, fuccour, felf-defence, execution of juftice on
criminals, defence of our conntry in war. ‘Thefe are
names of virtuous or innocent difpofitions and aéti-
ons. Cheats, frauds, avarice, cruclty, drunkenncfs, glut-
tony, cowardice, treachery, ro[zbery, SRealing, murder,
are well known names of vicious difpofitions or aéti-

- ons. The Scripture prefuppofes thefe names as known

or knowable in their juft extent and meaning; and by
the ftrongeft motives exhorts to all the virtues, and
deters from all vices, without defcending to any ex-

plications of them in their extent and reftri¢tions, -

which are otherways difcoverable.

Abftra& from this previous knowledge by reafon
and reflettion, the Scripture-precepts would be of no
ufe to us, as they are of none to idiots. Thou fhalt
not kill.  All killing is not prohibited, ’tis only maur-
der. Now where is the Scripture-definition of -
der? Tis our reafon muft thew what is the lawful,
and what the unlawful killing; the lawful, is in felf-

" defence, in juft war, in the execution of criminals: and

the fame reafon will fhew {fome extraordinary cafes




—v——

The RicHTS of NECESSITY. I3

wherein it may be juft, for the defence or recovery of cuar. 17.
all the valuable rights or liberties of a nation. Thou'"" Y\
alt not fleal is another precept. It does not prohibit
all taking either by violence, or fecret means, what was
fometime pofleffed by another; "tis only takmg away
what another has a right or property in. "T'is our rea-
fon again muft teach us the origin, the nature, and
extent of property; and it will {hew us too that pro-
perty muft often give place to fome great publick in-
terelts. Lyenot to each other, is another precept. But
what is a lye? how defined? "Tis not every {peech
which the {peaker forefees will lead the hearer into a
falfe opinion; not every fentence which is falfe in its
moft obvious meaning. OurSaviour often fpake in this
manner. 'Tis our reafon again that muft thew us what
- fort of fpeech hurts fociety and what not; and when
it is that fome extraordinary cafes may Jufhfy reced-
ing from the common rule. Without having previ-
oully fixed the notion of thefe duties, and their pro-
per hmlts, the above-mentioned precepts amount to
no more than thefe vague undetermined fentences,
¢ 'Take not away the life of another when you fhould
« not take it away. Take nothing out of the poffefli-
“ on of another, when he thould ftill poflefs it, or has
¢ a right to it. Do not deceive by fpeech when it is
¢ wrong to deccive.,” What are thefe precepts with-
out the aid of moral reafonings?
Revelation was given to ratlonal agents previoufly
made capable of knowing the rights. of men, and the
zendencies of actions to the oood or hurt of their fel-

Rz
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Boox 11. lows, or of fociety, and determined to approve what
- YU was beneficent, and to condemn the contrary. It was

A vague maxiin
examiicd.

enough, as to our focial duties, that every thing vir-
tuous and kind fhould be enforced. in general by re-

velation with the ftrongeft motives, and with the di-

vine authority; and fome fuch {pecial laws given, the

ufe of which to a focial life the common reafon of ho- -

neft men would not foon have difcovered. * It was
not proper that our floth in cultivating the powers

God had given us fhould be 1ncourarrcd by a revela-
tion, or that we fhould be treated as chlldren or idi-

ots, who could difcover nothing by themfelves.
Thefe pleas of neceflity fome would exclude by a
maxim of late received, /e muft not do evil that good
nay come of if. 'The author of this maxim is not well
known. Itfeems, by a paffage in St. Paul, that Chrif-

tians were reviled as teaching that fince the mercy and-
veracity of God were difplayed by the obftinate wick-

ednefs of the Jews, they fhould continue in fin that

this good might enfue from it. He rejeéts the impu-

tation upon his doétrine, and hence fome take up the
contradictory propofition asa general maxim of great
importance in morality. Perhaps it has been a maxim
among St. Paul’s enemies, {ince they upbraid him with
counteracting it. Be the author who they pleafe; the
{entence is of no ufe in morals, asitis quite vague and

~undetermined. Muft one do nothing for a good put-
pofe, which would have been evil without this refe-

~# The enemies of revelation have triumphed foolifhly on this fubjet; and fome of

its fiiends have defended it injudicioufly, by afcribing to it what is not its bufize(s.
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rence? "Tis evil to hazard life without a view to fomeCuar. 17.
good but when 'tis neceflary for a publick intereft, vV
’tis very lovely and honourable. “Tis criminal to ex-
pofe a good man to danger for nothing; but 'tis juft
even to force him into the greateft dqngers for his
country. Tiscriminal to occafion any pains. to inno-
cent perfons without a view to fome good: but for -
reftoring of health we reward chirurgeons for {carify-
ings, burnings, and amputations. But, fay they, “{fuch
« altions done for thefe ends are not evil. The ma-
¢« xim only determines that we muft not do for a good
¢ end fuch aétions as are evil even when done for a
¢ good end.” But this propofition is identick and ufe-
lefs, for who will tell us next, what thefe aétions fome-
times evil are which may be done for a good ¢nd.?
and what ations are fo evil, that they maft not be
done even for a good end? The maxim will not an-
fver this queftion; and truly it amounts only to this
trifle; « you ought not for any good end to do what
“1is evil, or what you ought not to do, even for a
good end.” |
VIII. The main difliculcy is how far can this plea [ 5.
be extended? It cannot be refufed in many ordinary  sir pies. =
laws about property and our common labours. Nay
it may found exceptions to fome of the general laws of
nature about the prefervation of life. But what are
thefe laws which admit of no fuch exceptions? This
is one of the defiderata in morals, and muft probably
remain fo till our knowledge grows more perfect in
fome higher fate.
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Boox II.  Many moralifts allow {peaking againft our fenti-
U VYU ments in fome extraordinary cafes. What if a bare
- falfe aflertion will not attain the end, fuppofe the pre-
fervation of our country, may we employ perjury alfo?
Men of any fenfe of piety abhor perjury upon any pre-
~ tence of the higheft neceflity. The ftatefman allows
it lawful to bribe the fecretary of an hoftile prince to
violate his oath of fidelity by betraying his mafter’s
fecrets; what if we cannot otherways fave our coun-
try than by bribing him to poifon or affaflinate his
mafter? Even the ftatefman cannot defend this prac-
tice. A manifeft tyrant or ufurper may be cut off by

any private man: herekilling is no murder. But ma
he accomplith this defign by oaths of fidelity, by all
profeflions of friendfhip, by the dark arts of poifon a-
midft the unfufpicious pleafantries and friendfhip of
an hofpitable table? This muft fhock the greateft
lovers of liberty. 'We may deceive a dangerous ene-
my by falfe narration, fay many; may we not, when
the fafety of our country abfolutely requires it, de-
ceive alfo by a treaty, or truce? "T'he laws or cuftoms of

‘all civilized nations deny it.

It may be impoflible to determine precﬂ'ely how far
we may extend this plea in all the poflible cafes. Men
no doubt may often miftake, and upon fmaller necef-
fities may violate laws too facred to admit exceptions
infuch cafes. But this does not prove that the plea is
never juft. Men often make like miftakes about the
rights of violent defence and profecution, and that
.of punifhing criminals: but we do not thence deny
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thefe rights altogether. There is no fixing minutely Cuar. 17.
- the degrees of force requifite in defence, or the de-\V" Y\
grees of pain to be inflited on criminals. "Tis ftill an

ufeful rule for health to live temperately and ufe ex-

ercife; and yet no man can determine to an ounce, the
quantity of food he fhould take, or to a perch, the

length of the road he fhould walk or ride for his

health. Nay fome deviations from this regularity are
fometimes confiftent with health, or may even im-

prove it.

If one departs from the ordinary law for trifling = .
caufes, abufing this plea of neceflicy, his own heart s e e
muft condemn him upon refletion, and all men dif-lngrie i’
truft his integrity. 'This plainly fhews that the evils™
to be declined, or the advantages in view, muft be
very great, in proportion to the importance of the
law, which can found any exception to it. But-when
one -departs from the ordinary law only in great and
manifeft exigences, and is known to adhere religiouf-
ly to the law in all ordinary cafes, even contrary to
fome confiderable interefts of his own, men will have
as full confidence and truft in his integrity in all the
ordinary affairs of life, as in thofe who have ftricter
tenets in theory. A man of the ftri¢teft tencts in opi-
nion, unlefs he is alfo known to adhere religioufly to
them in practice, may incur this fufpicion that he will
counteract them upon any great temptation: and if
he who allows the plea of neceflity in cafes of {ingu-
lar importance, fhews a ftri¢t regard to the ordinary
law by his practice in all ordinary cafes, even when at-



136 . The RicHTs of NECEssITY.

Boox II. tended with many private inconveniences to himfelf,

~Vv~he will obrain the confidence of mankind notwith-
ftanding this tenet. We know that men of fincere
virtue will be cautious of abufing this plea for any
hictle private advantages; and 'we can truft their can-
-dour 1n this matter. And men of little virtue will
countera& the ftricteft tenets upon any profpe@s of
advantage. So that we do not confide in men accord-
ing to the ftri¢tnefs of their opinions, but accordlng
to our experience of their honefty.

The allowing fome pleas of neceflity does not thake
loofe all morality, as fome have alledged. All agree
that that conduét is right which tends to the greateﬂ:
good. "Tisalfo agreed what conduct tends to the ge- -
neral good in all ordinary cafes; and thus the feveral
laws of nature are undifputed. Infome rarer cafes, ’tis
alfo generally allowed there are fome juft exceptions,
in which receding from the common laws will do more
good than adhennrr to them. There are fome more

~facred laws, from whlch we doubtif any necefﬁty can

juftify our departing. This uncertainty does not make

the other points uncertain. Geometry is not made

uncertain, becaufe the Icarned know not how to fquare

a circle geomeurically. The rules of medicine are not

all uncertam, becaufe fome fingular difeafes occur for

which there is no cure. Nor is navigation a vain ar,

becaufe we cannot find out the longitude wich that
accuracy we defire. '

Generalremarts 1X. 'T'ake the following remarks to prevent abufes

to prevent alu-

e of this plea. 1.The more virtuous any man is, and the

-
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higher his fenfe is of all moral excellence, the lefs apt Cuae. 17.
he will be to abufe this plea in matters of too {mall\"Y "\
importance, or for any intereft of his own. Infuch men
there are not only the more extenfive affeétions to
mankind, or to large focieties, but all the tender fo-
cial feelings and affections of the heart of a narrower
kind, and thefe alfo are objets of their inward appro-
bation. Theyhave a juft relifh of all virtuous affection
and a¢tion; of compaflion, mercy, gratitude, veracity,
friendfhip, and cannot counteraét them without great
reluétance. From thefe feelings they will be fufficient-
ly cautioned and reftrained from ufing any contrary
pleas, unlefs fome intereft of the greateft and moft ex-
tenfive kind roufe the more extenfive affettions to
controll the narrower, by their fuperior beauty and
dignity.

2. In computing the advantaoes and difadvantages
of receding from any ordinary rule, we mutt confider
not only the immediate effects, but even the moft re-
mote, of allowing this liberty in all like cafes; and
even the dangers from the miftakes of others in ufing
the like plea in unlike cafes. Not that every practice,
or tenet in morals, is wrong or dangerous which men
may readily imitate, or mlfapply, in improper and un-
like cafes. This may be the fate of the very beft ac-
tions, and tenets. But a good man, as he weighs all
the advantages expected from an unufual ftep, muft
alfo weigh all the difadvantages probably to enfue
even by the miftakes of others, efpecially of fuch as

have fome fenfe of virtue: and he will decline to take
Vor. IL S
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Roox II. not only fuch liberties as would be pernicious to the
s\~ publickif allmen took them in like cafes,but alfo fuch
as would have the like bad effeéts by the mifapplica-'
tion of others in unlike cafes, unlefs the advantages
expected from them overballance even thefe evils en-
fuing upon the mifapplication of them by others. Men
 often abufe the doctrines of violent defence and pro-
fecution. A good man would decline practifing ac-
cording to them, were not the advantages enfuing
from the ufe of thefe righes, and the evils prevented by
it, fo great as to overballance the evils arifing from
the abufes of thefe doctrines in common hfe. When
the plea of neceflity is only allowed in cafes of very
great importance, there is little danger that men of
virtue will frequently mifapply them. And the grofs
mifapplications by vicious men are not to be compu-
ted; as the fame effeéts had happened tho’ this tenet
had never been known. Such men would have aéted
the fame part under temptation, tho’ they had held
the {tricteft opinions, and had no fuch unfair pretext
of neceflity. — |
3. The more important any law is for the internal
or external happinefs of mankind, the greater muft
that utilicy or neceflity be which in any fingular cafes
can juftify an exception from it.

. A publick advantage in view, or the prcventlon
of fome publick evil, 1s a more favourable plea than
any private advantage of the agent. It fhews a noble
difpofition to adhere to the ordinary rules under pri-
vate lofles, or in oppofition to private interefts, even

-
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when receding from the rule could fcarcely have been Cuar. 17.
reputed. criminal. But where a publick intereft is at'“" Y/
ftake, and founds a juft exception, a good man is not
at liberty to facrifice it to any falfe notions of his own
honour or charaéter. He muft be deficient in his ex-
tertlive affections, or miftaken in his moral notions, if
he follows 1n fuch cafes fome lower {pecies of good-
nefs in oppofition to the publick intereft.

. 'Tho'in cafes of neceflity men may intermit ex-
ternal worfhip at the ufual times, yet no neceffity can
juftify fuch actions as evidence impiety, orcontempt
of the Deity; fuch as blafphemy, perjury, or abjuring
the true God, or that worfhip we believe acceptable
to him; or 1 the omitting any duty he has fpecially
enJ01ned upon us at all hazards; or the doing, or o-

- mitting, any thing required as a fymbol of our renoun-
cing our duty to him.

6. As the foundation of all juft pleas of necefli lty
is fome great publick intereft requiring our departing
from the common rule, no neceflity prefling me can
juftify my voluntarily occafioning as great evils to an
equally innocent man; as the pubhck reaps no advan-
tage by fuch conduét. But the publick intereft is real-
1y promoted,when an innocent man faves himfelf from
fome great evil by fome fmall damage done to ano-
‘ther. In like manner; no fociety or flate can be jufti-
fied by thefe pleasin occaﬁomng equal evils to anothes
without any demerit. In thefe cafes indeed the pro-

t Thus the apoftles or primitive martyrs could not plead ncccﬂity, had they omit-
ted the publithing the gofpel for fear of perfecution,

2
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Boox IL babilities on both fides muft be computed, both as to
VYU the impending evils, and the future compenfations to

be obtained. 'To avoid a very certain evil on one fide,
ic may fometimes be lawful to do what may poflibly
occafion an equal evil to another, when there is litcle
probability that the other fhall fufferatall by it. But
all fuch damages done to others for our prefervation
from greater, oblige us to make full compenfation

‘when weare able. Thegreat probabilityor certainty of

our making future compenfation juftifies many fteps

‘which otherways would have been unwarrantable.

The fenle of a
good and wife

Bur after all we can fuggeft on this head, unlefs

men mud be iefomething more precife and accurate be difcovered,

‘a;l refort.

we muft have recourfe to the inward feelings of an
honeft heart. A fenfe, which Ariftotle oftcn tells us,
muft make the application of general principles to
particular cafes; and thus the truly good man, and his

- fentiments, muft be thelaft refort in fome of thefeintri-

cate cafes. Men truly virtuous will feldom be in dan-
ger of abufing thefe pleas. And no rules or rigid te-
nees and opinions will bind the unjuft, the covetous,
the ambitious, or felfith, or bigots in falfe religions.
If they allow the pleas of neceflity in important cafes,
they w111 mifapply them. If they do not allow them
in opinion, they will counteract in praétice thofe very
laws which they deem ftrictly univerfal without s 'my
exceptions.
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CH AP XVIL

How CoNTRAVERSIES fhould be decided in

NATURAL LLIBERTY.

BEF oRrE we pafs to the duties of the adventitious
{tates, we may confider how contraverfies thould
be decided, and peace maintained, in natural liberty, .
when men difagree about the point of right; and this
will fhew the main ufe of civil: polity, and the firft
ftep toward ic.

"Tis well known that felf-intereft often byafles the 7t grear
judgment even of good men, whofe fixed purpofc T
is to obferve all rules of juftice and humanity, and to
abftain from all known injuries; and violent paflions
have often the fame effe. Thus men, in the main

- good, may be difpofed, from different opinions of
- right, to do what s injurious to each other; nor are

they capable, when their paffions are once kmdled of
receiving convi¢tion from thofe againft whom they

are pro_voked they grow mutually fufpicious, and arc

unfic monitors to each other. When therefore no °
friendly conferences of theirs can make them agree,
the next natural recourfe is to one or more arbitra-
tors ; perfons of whofe wifdom and integrity both fides
are fatisfied, and who have no peculiar intereft in the
fuccefs of either fide, nor are attached to either by any
very ftrong tyes. Such men, tho’ but of equal. pru-

dence with that of the contending parties, will mors
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" How W ARS to be prevented
eafily difcern what is juftand equitable between them;

YU and therefore all good men in natural liberty, nay in

Two forts of

civil polity too, fhould be ever ready to take this eafy
expeditious method of obtaining jufticein any debated
point. And all good men, when they are difengaged
from more urgent affairs, thould be ready to do this
good office, in promoting peace and juftice as arbitra-
tors, when they are invited by the parties.

II. Two forts of debates may arife: one about the

awratrs. [Frict point of right, where neither party profefles to

thew any liberality or gratuitous favour, nor claims
it; but each infifting on their perfect or external rights,
and embarrafled by fome intricacies, want the aflif-
tance of wife impartial men. The other fort is, where
the parties wave their external rights, and are willing
to act the humane and equitable part as far as their
affairs can allow; and leave this to be determined by
arbitrators. In cafes of this latter fort, arbitrators will
find much lefs difficulty: but in both ’tis neceflary
that they know the perfect rights and claims of both
{ides, and all exceptions againft them; thatin the for-
mer fort they may fix the perfet or external right;
and that in the latter they may difcern what equi-
table indulgence or abatement is to be made toeither

- party. In the debates of ftri¢t right they are much

more confined in their determinations,and obliged to
infift on ftricter proof; fince a defect of full proof may
reafonably defeat a claim not founded in humanicy
and equity. But in the other fort of fubmiflions, the
arbitrators have full room to confider every equitable

4
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circumftance, and every reafon of humanity. A trulyCrar. 18.
good man who confides in the integrity of the arbi-"V\/
trators will ever agree to fubmiffions of this equita-

ble fort.

The fubmiflion of the parties thould always be ab- ,.{ r.iu.
folute as to the matters fubmitted. A man is not ob-"
liged to fubmit all his rights, even fuch againft which
there is no fhew of a claim. But over fuch as he fub--
mits he fhould give full power to thearbitrators. A
compromife of this kind, that ‘¢ the parties fhall ftand
“ to the award provided it be juft,” anfwers little pur-
pofe; as the parties referve to themfelves to judgeof”
the juftice of theaward, the matter remains as before,
only that they know the opinion of unbyafled men
about it, which modeft men may fometimes regard..
But to end a debate effectually, the compromife fhould-
be abfolute as to all matter fubmirted. And yct af-
ter the moft abfolute fubmiflion, either party may
juftly refufe to acquiefce in the award, if either a frau--
dulent compaét with the other be difcovered, or any

‘bribe received; or if the iniquity of the award be fo-

grofs as of itfelf to be an evidence of corruption in
the arbitrators to any honeft obferver. Thefe circum--
ftances may free one from the obligation of a com--
promife, as a cafe of neceflity fupcrfedes the obliga--

tion of the ordinary rules of Iife.

I Arbitrators in their proceedings, when other, /70 o>

proofs and documents fail, fuch as the acknowledg- ¢t and nere

than two notree .

ments of the parties, deeds, or contraéts figned bquﬂm
them, mutft have recourfe to ‘witnefles teftifying upon:
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Book IL.oath. 'The chara&ers of witnefles, and their difinte-
VY \“reftednefs in the prefent caufe, muft be obferved by
arbitrators as they are by civil judges. What is now
reccived by almoft all civilized nations about witnef
fes muft hold in natural liberty, that 'tis dangerous
to truft any point of importance to the teftimony of
one witnefs; and yet the credibility of teftimony re-
quires not great numbers. T'wo unexceptionable wit-
nefles can give fufficient confirmation of any faét,when
they fhew fuch fagacity, and had fuch opportunities
of knowledge, that they could not be deceived them-
felves; and when from their circumftances we are well
aflured that chey have no difpofition to deceive others.
'The knowledge of fuch witnefles as were invited to
the tranfaction by the parties, or who were prefent du-
ring certain actions, may eafily be afcertained. Their
fidelity or having no inclination to deceive muft of-
ten be collected from many circumftances, and chiefly
this, that they can have no intereft in deceiving, or
no profpect of fuccefs in fuch a defign.

Now two witnefles to the fame fat may give very
high fecurity as to this laft point. One man of faga-
city and prefence of mind may forge a ftory fo arcfully
and confiftently that no examination can deteé him,
or make him contradi&t himfelf. But when two wit-
nefles are feparately examined, and hear not each o-
thers teftimony,aboutevery circumf{tance which would
probably be obferved by one prefent at any tranfac-
tion, ’tis highly probable that fome fuch circumftan-
ces will occur to the judge or arbitrator to queftion
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them about, which did not occur to the witneffes inCuas. 18.
their forging any concerted falthood. If the witnef-\/" Y™\
{es anfwer feveral fuch queftions feparately about thefe
circumftances, there is a fair hazard chat they will
contradiét each other in every one of them, and fo de-
tect their falthood. If chey both frequently declare
that they are ignorant about many fuch circumftan-
ces, or both profefs that they forgot the fame circum-
ftances, they give great caufe of fufpecting a forge-
ry. But when upon the moft minute feparate exa-
mination of them about all thefe circumftances their
teftimonies wholly agree, or are perfeétly confiftent,
there arifes a very high evidence. The addition of
one or two more witnefles could give little more cre- .
dibility to the faét. Nor do human courts ordinarily
require more: it is certainly a right maxim not to
judge upon fmaller evidence where greater is provided
or attainable; and yet it might be a great burthen up-
on the parties to be obliged to produce many witnef-
fes. They therefore require, except in fome fpecified
cafes, only two as neceflary to found their judgment,
nor require that more {hould be called by the parties
" as witnefles in their tranfactions. The teftimony of
one man of veracity may make any macter highly cre-
dible to thofe who know his character, and yet to ad-
mic this as full proof would be a dangerous rule, con-
fidering how often men who have long obtained a
fair character have at laft been difcovered to have no
fteddy integrity. And if the fingle teftimony of one
is admitced in one cafe, it cannot be refufed in others,

Vour. 1L , T
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Boox IL without proof made of fomething very iffamous in
~Uthe witnefs whofe teftimonyis refufed. And frequent-
ly fuch proof cannot be found againft men of very
lictle worth of integrity.
menrrm  1V. When neither the conferences of the parties,
inwemilicr-or the interpofal of common friends can end the de-
“7 " bate, or perfuade both to a fubmiflion to arbitrators,
there remains,innatural liberty, noother method of re-
drefling wrongs but by violence. As this is always at-
tended with dangers,and mayhave moft pernicious con-
fequences ; all other means of obtaining juftice, whcre
the nature of the cafe will admit, fhould firft be tryed
When thefe prove ineffectual, one thould not only pro-
cure the afliftance of his friends, or fuch whom indig-
nation at the wrong done may roufe to his aid, but
he thould confult the calmeft and wifeff of his neigh-
bours, not under any fpecial attachment to hlmfelf
as to the methods of defence, or profecution of his
right, or the punifhment to be inflited on the in-
vader of it for the deterring of others from like at-
tempts; that thusall unneceffary feverity may be pre-
vented, and no more demanded or inflited than is
juftly due to the injured, or requifite for the general
fafety. |
seduger o LD dangerous confequences to be apprehend-
ot e ed from the immoderate paflions of men in the de-
et e wed- fence and profecution of their rights by violence in
7™ natural liberty, where the unjuft will roufe all their
forces, and ingage all their friends to their affiftance
in fupport of their injuries, as well as thofe who have
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the juft caufe, have probably been among the firft mo- Cuar. 18. .
tives which excited men to contrive civil government,\ Vv
and arm magiftrates and judges with fufficient power

~ to enforce all their fentences about the contraverfies

of the fubjeéts, and to infli¢t proper punifhments upon ",

the injurious, to deter them and all others from like
attempts for the future ¥, Of this we treat in the

next book.

* Asfome rules of interpretation may
be of ufe in-determining the true intent
and meaning of contradls, as well as of]
laws, many authors on moral philofophy
{ubjoin fome differtations on that fubject.
But as there are no rules of interpretation
peculiar to contrads, or laws, whichdo
not hold equally about any other forts of]

fpeech or writing, it feems better to leave|

them entirely to the art of criticifm, which
may have laws and contracts as a part of
its obje@. Nor can much be fuggefted on -
thefe matters which would not of itfelf oc-
cur to any man of found underftanding who
knew the language and cuftoms of the
country where the laws or contradls are

made, and the common principles of critie
cifm. '

THE END OF THE SECOND BOOK.






B O O K IIL
OF CIVIL POLITY.

CHAP I

' Concernmg the ADVENTITIOUS STATES or per-

manent Relations: and firft MARRIAGE.

L HE rights and duties founded in nature pre- puies in s

venti.ious flates,

vious to any adventitious ftates or lafting”
relations introduced by fome inftitution, contra&t, or

"deed of men, were confidered in the former book.

'The moft part of thefe rights and duties muft ftill re-
main in all adventitious ﬁaces but they are fo limi-
ted as the nature of the new relations may require for
the publick good; and many new obligations are con-
ftituted by our entring into thefe relations. We pro-
ceed to confider the principal of thefe adventitious
fRates, and the fpecial rights and duties arifing from
them. | .

Thefe ftates and relations are either domeftick or _

civil: 'The domeftick are thefe three, of married per-oauir.
Jfons, of parents and children, of mafters and fervants.
The civil or political relaions are either the general
one of all citizens or fubjects toward the ftate, and its
governors; or the more {pecial relations of men in cer-
tain pohucal offices,
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Boox I1I.  IL The firft relation in order of nature is marriage,
VU The feveral tribes of animals muft foon have been ex-
i tinét if nature had not providentlyimplanted in them
traf all the inftin& and power of propagation. The nature
of the feveral inftinéts in brutes is various,according to .
their feveral circumftances. As in moft {pecies their
young need butlictle care of their parents for their pre-
{ervation, and that of but fhort continuance, and but
lictle inftru&ion for the fimple purpofes of their lives,
bothwhich the dams can fufhciently afford them, little
‘more was requifite than the mere inftin&s to propa-
gate and to provide proper food, and nefts or dens for
~ their young where it ‘was requifite, till they attained
- {ufficient ftrength to fupport themfelves. In fome few
fpecies we difcern fomething more, a fort of partner-
fhip of the two parent-animals, with fome appearan-
ces of a lafting affection and fidelity. But the prefer-
vation of human offspring, and the giving it the edu-
cation neceflary for the higher purpofes of a rational
life, require a long, a conftant, and troublefome at-
tendance of many years, for which the mother with-
~ out the aid of the father is not at all fuflicient: (we-
{peak of the general condition of mankind, to which
the natural inftinéts muft be accommodated, and not
of theftate of a fewartificiallyraifed to higher wealth:)
and on the proper education of offspring the happi-
mefs of mankind exceedingly depends. No part of
nature difplays the goodnefs and wifdom of its au-
thor more fully, than the contrivance of the feveral
inftinéts and paflions in mankind fubfervient to this
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- grand purpofe. A careful attention to the frame of Cuar. 1.

our nature in this refpet, will clearly fhew our duties\ /Y

in this relation of marriage. ~
We have all attained to the knowledge of what is o s

intended by nature in this inftin& of propagation, be-“*"""

fore thofe years in which it arifes: and a natural mo-

defty or fhame generally reftrains us from gratifying

it for fome time further. We mutft alfo have obferved

thatalongferies of careful and troublefome attendance

is abfolutely neceflary for preferving and educating

the offspring; and that for this purpofe nature has im-

planted that tendereft and moft lafting parental affec-

tion in both parents, as their joint afliftance is highly

neceffary. As this affetion fweetens this labour to

both, fo it fhews the ftrong obligation upon both to

beagit. And thus all fuch as regard the voice of na-

ture, and the obligation it unpofes or have any fenfe

of humanity and virtue, muft fee that, if they gratify

this inclination to procreate offspring, they muft, both

" by fenfe of duty and by a ftrong affection toward the -

fame objets,beunited inintention,and in a long courfe

of labour and common carewith the partnerthey chufe

for procreation. This joint counfel, care, and labour,

can fcarce be tolerable without a mutual affection and

efteem between the parents; and to create this, we

find that nature has wifely formed us in fuch a man-

ner, that in all thofe who are under the reftraints of

the natural modefty,"and of any fenfe of virtue, thein-

clination to procreate is excited, or at leaft generally

regulated in its choice of a partner, by many delicate
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Boox I11.fentiments, and finer paflions of the heart of the fweet-
¥ \Ueltkind. The fenfe of beauty prepofiefles in favour
of a moral character, or acquaintance gives better af-
furance of it. The efteem of virtue and wifdom, the
defire and love of innocence of manners, complacence,
confidence, and the tendereft good-will, are the natu-
ral incitements and concomitants of the amorous de-
fire ; and almoft obfcure the brutal impulfe toward
the fenfual gratification, which might be had wich per-
fons of any character. Aswe thus previoufly know the
- natural defign of this impulfe, and the obligations to-
ward oﬁéprmb g thence to enfue, as we are endued with
rcafon, we are obliged to reftrain this impulfe ull we
have obtained affurance of fuch harmony of minds as
will make the long joint charge of education tole-
rable to both parents, and till we are in circumftances
capable of fupporting fuch offspring as may arife. For
the intimacy contracted in this joint lafting charge,
~ and the recurring impulfes to procreation, may natu-
rally produce a numerous offspring: and we may ea-
{ily forefee that the rearing and educating fuch off-
{pring muft fully require the conftant joint attention
of both parents: nay, that, where there has not been
{ome wretched corruption of heart, déftroying the pa-
rental affection, all their joint cares come far {hort of
their affe¢tionate and ardent wifhes for their children:
thefe inftinéts and ftrong natural affections, along with
the lafting infirmity and dependent ftate of human
offspring, plainly declare the intention of nature, that

they fhould be propagated by parents firft united in
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mutual love and efteem, in an affectionate and lafting Cua». 1.
partnerfhip, to aflift each other in chis moft important 'V
duty toward our kind, of producing, rearing, and edu-

cating the rifing generation.

"This moral madnnery of thefe inftinéts we find has gt e s
appeared in all ages and nations, and generally pre-‘bb fate
vailed; tho’, no doubt vicious cuftoms and habits can
often weaken or almoft extinguith many natural dif-
pofitions in fome individuals. It will plainly thew us
almoftall our obligations as to marriage and offspring,
all the reafonable terms which fhould be ftipulated in
the marriage-contrad, and the happy effects upon fo-
ciety, from following the intention of nature, and the
mifchiefs naturally enfui uing from counteraéting it, will
further confirm our obligations.

1II. And firft, mdulgmo the brutal impulfe with- 4 witinitet
out entring into any focial or friendly bond, without ;5"
any regard to thefe tenderand generous paflions which
naturally accompany this defire, befide its counterac-
ting this beautiful contrivance of nature, muft have
many pernicious effets upon our bodies, our minds,
and human fociety. To follow the brutal impulfe, in
oppofition to the natural reftraints of modefty, as carly
and as frequently as it appeared, would be pernicious
to the bodies of the parents, as well as thofe of their
pofterity; efpecially among fuch as are in more eafy

-circumftances, and freed from conftant bodily labour.

The weaknefs of mind, and the diffolute habit, would
ftill be worfe effeéts. Nature 1ndulgent n thxs matter

to mankind, has made them capable of more frequcnc
Vor. IL U
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Boox 111.gratifications than moft other animals, as a compen-
A~ fation for the fuperior toils of educating their off-

{pring. Butby a fenfe of fhame, and the many moral
paflions naturally atrending this inftiné, as well as by
our reafon which can difcern the diftant effeéts, and
the obligations we are under, nature has pointed out
the method of gratification which 1s confiftent with
all the moral fentiments of the heart, with all the con-

~ comitant generous pailions, and with the intereft of

Defroyiag pr-
rental affllion.

focicry.

Again, unlimited 1ndulgences in promifcuous for-
nication would have this effe, that the fathers would
oenerally be uncertain about their own offspring, and *
have no other incitement to any cares about them
than the gencral tye of humanity, which we know is
not fufficient. They muft want one of the moft natu-
ral fatisfactions in the knowledge and love of their off-
{pring, and cne of the chief incitements to labour and
induftry. The mothers, upon whom the whole bur-
then of education would be caft, muft find it intole- -
rable. 'They would grow negligent, and give them-
felves up to brutal indulgences as well as the fathers.

. The natural purpofe of this inftin& would thus be

in a great meafure dcfeated, parcly by the barrennefs
of women, and partly by their negleét of their o= -
fpring. The mifchiefs of a diflolute ftate, where all
followed che brutal inftiné without reftraint, are but
very imperfeétly reprefented to us by the evil effedts
we fee enfuing upon a few irregular indulgences, in a
nation where the generality are under the wife re-
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ftraints of laws, and of modefty confirmed by educa- CHar. 1.
tion. And yet 'tis eafy from them to difcern what ge-_~~U
neral mifery mult enfue, if all reftraints were removed,

and if all gratified the brutal unpulfe without any
controul.

Many inftinéts of the moft ufeful fort may be mon- Movirms |
firoufly perverted, and this one among others; eicherds.
by being turned toward a different fpecies, or the fame
fex. Thefe indignitics to the wife and venerable con-
fticution of cur ‘nature, and to God its author, muft
evidence a brutal ftupidity, and an infenfibilicy of
what becomes rational beings conftituted in fuch a
fyftem by a wife Providence. The horrid evils to be
apprehcnded from fuch perverfions, if they frequently
prevailed, are obvious; tho’ the cffeds of a few rare
inftances, in a nation generally educated with an ab-
horrence of fuch luffs, be not confiderable. Were the
reftraints of laws removed, and multitudes depraved
by bad example, fatisfying the worfe than brutal in-
clination, without involving themfelves in the toil-
fome education of offspring, monftrous and unnatu-
ral paflions would arife, (as we fee both by fome hifto-
rians and poets hath happened) which nations unac-
quainted with fuchvices canfcarce well imagine. Were
thefe paflions frequent, a country would foon ceafe to
be populous; and be infefted with wretches as abject
and depraved in the other faculties and relifhes of the

foul, as they are in this appetite. Such monftrous

lufts are therefore to be fevercly reftrained in every
{ocicty. |

U 2
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Boox ITL.  IV. As from the preceding obfervations it appears
7Y~ that mankind ought to be propagated by parents uni-

wmarige. - ted In a friendly partnerfhip for their education; we
proceed to confider the reafonable terms of this part-
nerfhip or contract; fince 'tis plain there is a general
daty incumbent on all with refpeé to our kind, which
alfo is ftrongly recommended by our natural defires,
that each one fhould contribute his part toward the
continuance and good education of our race, unlefs he
isingaged in fuch important fervices to the publick as
areinconfiftent with domeftick cares, or infuch circum-
ftances that he cannot fupport a family. And with-
out fuch juft excufes it muft be unnatural felfithnefs
to decline our part of this neceflary trouble.

me i - 1. The firft and moft neceflary article is that the

v i o fathers fhould have their offspring afcertained, and

. therefore the woman.who profeffes to bear children
to any man muft give the ftrongeft affurances that fhe
will not at the fame time cohabit with other men..
Theviolationof this engagementis the greateft wrong
imaginable, as it robs men of what is dcarcft to them,
and the end of all their worldly cares, a certain off-
{pring. Inthe marriage-contract thercfore this is the
firft arcicle.

e "Tis neceffary chat women from their ch‘ild.hvood

. fhould be fo educated as fhall beft prevent fuch diftref-
fing injuries. "Tis well known that their fornication
before marriage, befide the diffolute habit ic may oc-
caficn, founds fuch an intimacy with thefe perfons
they have gratified, and fubjects their characters fo
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indulgences,or takes away their power of refifting their L~V

folicitations, that one is not well fecured in having
his own genuine pofterity by marrying women of fuch
condu&. When fuch previous indulgences are dif-
covered, their chara&er for chaftity is loft; nor will

men confide in their fidelity after marriage. Thus

they are made defpicable, excluded from hopes of ob-
taining any conjugal eftcem and affection,and from all
rcputablc condition inlife. The guilt therefore of for-
nication on the part of theman muftalfobe very great,

as he for a mean fenfual gratification expofes his fel-
low-creature to a ftate of infamy, ruins the natural
modefty and ingenuity of her mind, and makes her
unworthy of that conjugal loye and confidence upon
which the greateft fatisfaction of her life depends, nor

can fhe obtain it but by falthood and diflimulation, in

which fhe cannot be aflured of fuccefs.

We are all fenfible how grievous this injury is, whe-
ther done by violence or fraudulent folicitations, toa
{ifter or child of our own; the guilt is equal when o-
thers fuffer by it. It muﬁ therefore be incumbent on
all whohave the chargeof educating theyoung of either.
fex, to habituate them as much as poflible to all mo-
dcfty in fpecch and action, and reftrain every contrary
appcarance. 'Tisa ftrange corruption of manners and
fentiments in any nation  which boafts of maintaining -
liberty and equality in rights to all their people, that.
fuch cruel 1njuries to any, even of the lowelt condi-.
tion thould efcape without fevere punifhmens. The

Theinjury denae

oy lewdacfs.
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Boox I11:loweft orders of men feel the joys of conjugal love

VYU and of a certain offspring; they have the fame natural

1. Like ﬁdchl]
sf busbands,

defires and fenfes with the higheft. The crime there-
fore of depriving any of them of thefe fatsfactions,
and of a decent condition in life, and that for grati-
fying a mean appetite, muft be greater than many of
thofe whichfubjeét to capital punifhments. "T'is ftrange
that the party lefs criminal thould generally fuffer To
much, and no punifliment abide the chief criminal,

the feducer, and that by the bafeft arts of falhood

and perjury!

Where more diffolute manners prevail, th1s in-
famy may be lefs fclt by the women. Some abjeét
creaturcs, whofe luft has obliterated all modefty, and

fupprefled all the finer fentiments and paflions natu-

rally accompanying the amorous impulfe, may chufe

a diffolute courfe of life for its mean pleafures and

gains. But, where-ever there is any regard to moral
wrtue fuch courfes fhould be feverely reftrained : as
thofe who follow them always prey upon the weaknefs
of youth, corrupt their manners every way, and create
the moft ungovernable habits inconfiftent with all va-

luable bufinefs in life; and pervert the wife contrivance .

of nature in our inflincts from their natural purpofes.
V. The fecond effential article in the marriage-
contradt, is that the husband fhould confine himfelf
to one wife. "Tis true the injury by the husband’s
infidelity is not fo great as that by the wife’s; he can-
not deceive her by impofing on her a fpurlous brood.
But in all other refpects the moral turpitude is the
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fame, and there are the fame juft reafons why a wife Cuar. 1.
fhould demand this engagement from the husband.\"" Y™\~
"The natural paflions of the woman as much require
a friendly fociety, and unity of intereft in the joint-
education of the common offspring as thofe of the
man. W

"Tis the plaineft 1nJufhce and incquality in this Tenipio e
partnerfhip, which all the finer fentiments of the heart price
declare fhould be an equal friendfthip, that a man and
his offspring fhould be the folc objects of the woman’s
affeétions and tendereft cares, and all her worldly fo-
licitudes, while his affetions and cares are allowed to-
be divided among other women and their children,.

. and probably wholly alienated from her. Without fe-

curity for the fidelity of the husband, all her fatisfac-
tions in a friendly fociety, and the prefervation and
fupport of her and her offspring, muft be very preca-
rious. And thus by the lufts of the husband, leading
them either to diffolute enjoyments, or to fimulta-
neous polygamy, for a mean fenfual indulgence, onc
half of the {pecies, which is equally intitled to all fo-
cial enjoyments and fatisfaétions with the other, is
moft injurioufly deprived of many of the chief enjoy-
ments of life. All the tender and generous paflions
attending the amorous inftin¢t in men, declare againft

- fuch liberty; and point out to them that nature has

defigned the conjugal ftate to be a conftant reciprocal
frlend‘hlp of two; as thefe paflions are founded on

eftcem and love of virtue, and where they are heartily -
raifed toward one, cannot admit of any like paflions..
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Boox TII.toward others at the fame time. ‘The affe@ions of the
" "YU husband muft be turned away from the former wife
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